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5, Juni, 1641, 


By the Commons. Houſe of IRE LAND in 
Parliament aſſembled, 


Oraſmuch as M.P xa TR1cxkeE D&FrCY, bya | 
former order of this Houſe , vas appoimeed Prolocu- 
ror , at the Conference with the Lords , 10nsþing the 
Queſtions propounded to the Iudges , and their pretended 
anſwers to the ſame ; It is hereby ordered, and the ſaid 
M. DarCY vu required , 10 declare and ſet forth , at 


the ſaid Conference ; the manifold grievances, and 0. 
ther cauſes and grounds that morved this Houſe , to fYe- 
ſent the ſaid Queftions to the Lords Houſe,to be propouns 
ded 4s aforeſaid , and to give particular reaſons for 


every of the | aid Queſtions, 


- —— Is 


Copia vera, 


_ Extratt. per Phil. Fern, Cleric, Parl, Com. 
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ARGV MENT 


DELIVERED 


BY 


P ATRICKE DARCT 
ESQVIRE, 


By the expreſſeorders of the Commons-Houſe of thePar- 
liament of Ireland ; at a conference with a Comittee 
of the Lords Houſe, n the dyning roome of the Caſtle 
of Dublin , g. Die Iunij 1641. upon certaine Que- 


—— 
— 


ſtions propounded ro the Iudges of Irelandiin full Par- 
f liament ; and upon the anſyers of the ſaid Iudges t0 
the ſaid Queſtions. | 
| And in the concluſion, a declaration of the Com- 
mons Houſe upon the ſaid Queſtions, 
$ THE QVES T1ONS. 


' Queltions, V/herein the Houſe of Commons bumb'y defrred, that the H ouſe of the 
; Load would be ple, oſed 10 require the I udges 10 deliver their reſolntions, 


Þ aſmuch as the Subjects of this kingdome,are 
free, loyall,and dutifull Subjects ro his moſt Ex- 


cellent Majeſty their naturall Liege, Lord &K-ing,; 
A 2 And 


LE * - 
% y 


=_ 


(4 | 
And to be governed only by the Common Lawes 
of England, & Statutes of force in this kingdome, 
in the ſame manner & forme, as his Majeſties Sub- 
jeRs of the kingdome of England , are and ought 
to be governed , by che ſaid Common Laywes, and 
Statates of force in that kingdome; which of right 
rhe Subjects of this kingdome doe challenge, and 
make their proteſtation to be their birth-righe, 
and beſt inheritance; yet, in —_— the unlaws 
full ations and proceedings of ſorifie of his Majc« 
ſties SubjeAs, & Miniſters of Tuſticeof late yeares, 
introduced and practiſed in this'kingdome , did 
tend, to the infringing and violation of the lawes, 
libertics, and freedome, of the ſaid Subj=C&ts of this 
kingdome, contrary to his Majeſtics Royall and 
ious intentions. Therfore the Knights,Citizens 
and Burgeſles in Parliament aſlembled , not for a- 
ny doubt, or ambiguity, which may be conceived, 
or thonghrof, for, or concerning the premiſles, 
nor of the enſucing queſtions , bat for maniteſtati- 
on and declaration of a clcere truth, and of the 
ſaid Lawes and Statutes already planted, and for 
many agespalr, ſerled in this kingdome. Theſaid 
Knights, Citizens and Borgeſles , doe! therefore 
pray the Houſe of the Lords may bee pleaſed to 
command the ludgesof this kingdom; torthwith, 
ro 
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to declare in writing their reſolutions of and an« 
to the enſuing Queſtions, and ſublcribe to the 
lame, |} 

1, Whether the Subjects of this kingdome 
be a free people, and to be governed, only, by the 
Common Lawesof England,and Statutes of force 
in this kingdome ? 

2. Whetherthe Indges of this Land doe taky 
the oath of Iudges , and it ſo, whether under pre- 
rext of any Act of State, Proclamation, Writ, Let- 
ter,or DireRion,under the great,or privic Sealc,ot 
privie Signet,or Letter, or other Commandment 
from the Lord Licutenant, Lord Deputy, luſtice, 
luſtices, or other Chiefe Governor,or Goyernors 
of this kingdome;they,may hinder,|tay ,or delay, 
the ſuite of any Subject, or his Indgment,or execu- 
tion thercupon;itſo,in what Caſe, and whether , if 
they doe hinder , ſtay or delay , ſuch Suite, Iudge- 
mentor Exccution thereupon , what puniſhment 
doe they incurre for their deviation and tranſgreſ- 
lion therein ? 

3. Whether the Kings Majeſtics privie Conn- 
ccll, either with the Chiete Governor , or Gover- 
nors of this kingdome , or without him or them 
be a place of Iudicature , by the Common Lawes , 
and wherein; Caules berweene partie and partie , 
. for 


, 
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for debts, treſpaſles, accompts, poſſclsion,or title 
of land, or any of them may be heard and determi- 
ncd, and of what Civill Cauſes they have Iuriſdi- 
Aion , and by what law, and of what force is their 
order or decree inſuch Cales, or any of them ? 
' 4. The likecof the chicte Governors alone, 
5» Whether grants of Monopolics be wat- 
rantedby the Law, and of what,and in what caſes, 
and how, and where, and by whom areghe preten- 
dcd tranſgreſlors againſt ſuch ——_—_ able , 
and whether by fine, murillation of members, im- 
priſonment, loſſe and forfcirure of goodFor other- 
wiſe, and which of them ? 
6, In whatCaſes the Lord Licutenant, Lord 
Deputy, or other Chicte Governor, or Gover- 
nors , of this kingdome , and Councell ; may pu- 
niſh by finc, impriſonment, mutillation of mem« 
bers, pilloric, or otherwiſe, and whether they ma 
ſentence any toſuch, the ſame, or the like puniſh- 
mentfor infringing the Comands of, or concer- 
ningany Proclamations, or Monopolies,and what 


To doc they incurre that vote for the 
ame? 


7. Of whatforce isan AQ of State, or pro- 
clamation, in this kingdome,to bind the libertie, 
goods , policſlion , or inheritance of the Natives 
thercof, 


thereof, whether they or any of chem can alter the' 
Comon Law,or the infringers of them looſe their* 
goods, chattells, or leaſes, or forfeite the ſame , by 
infringing any ſuch Act of State,Proclamation,or' 
both, and what puniſhment doe the ſworne Indges 
of the Law that are Privy Conncellors incurre 
that vote, for ſuch Acts, and execution there- 
of f 

3, Are the Sabjesof this kingdome ſabje& 
to the Marſhall law,and whether any man in time 
-of peace, go encmy being in the field with Ban- 
ners diſplaicd, can be ſentenced ro death; it fo, by 
whom, and in what Caſes, if not , what puniſh- : 
ment doe they incurre ,that in time of peace exe- 
cute Marſhall law ? 

9. Whether voluntary oathes taken freely 
before Arbitrators for afirmance;ordiſafftirmance 
of any thing , or the true performance of an 
thing be puniſhable in the Caſtle Chamber, or in 
any other Courr, and why, and wherefore? 

10, Why, andby whatlaw, or by what tte 
of policic is it that none is admitted to redace-/ 
ment of fines, and other penaltic in the Caſtle 
Chamber, or Councell-'Table, untill he confeſle 
the offence for which he is cenſured , when as Re- 
era he might be innocent thereof, though —_—_— 
ned- + 


ned prooffes or circumſtance might induce a cen- 
ſure? 

11, Whether the Iudges of the Kings Bench, 
or any other Tudges of Gaole delivery , or of any 
other Court, and by what law doe,or can deny the 
copicsof ladictments of Felony , or Treaſon, to 
the partics acculed contrary to the lawes? 

12, What power hath the Barons. of the 
Court of Exchequer; to raiſe the reſpite of ho- 
mage, arbitrarily, to what rate they pleaſe,to what 
value they may railc it , by what law they may di- 
ſtinguiſh berweene the reſpite of homage tipon the 
diverlitic of the truc yalue of the fees , when as 
Eſcuadge is the ſame , for great and (mall fees, 
and are proportionable by Parliament ? 

. 13; - Whethcrit be cenſurable in the Subjects 
of this kingdome, to repairc unto England, to ap- 
pealc to his Majeſtic for redrefle of injuries, or for 
other lawfull occaſions, if fo, why, and in what _ 
condition of perſons, and by what law ? | 

"14. Whether Deancs or other dignitaries of 
Cathedrall Churches be properly , aud de mera jure 
Donartive by the King, and not Elective or Colla- 
tive,itfo, why & by what law,& whether the con- 
fixmation of a Deane de fatte af the Biſhops grant 
be gaod & valid in law ar oo, if not by what law? 

| 25. Whether 
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' 15+ Whether the iſſuing of Quo-warranrors 
ont ofthe Kings Bench , or Exchequer, agaiaft 
Burroughes that anciently and recently ſent Bur- 

fles to the Parliament, to ſhew cauſe why they 
Feng Bargeſles tothe Parliament, be legall ,orit 
not, what puniſhment ought co be inflicted upon 
thoſe, that arc, or hath been the occafioners , pro« 
carers, and Iadges of,and'in ſuch Quo-warrantoes ? 
 16,, By what laware Jurors that give verdi& 
according to'their conſcience, and are the (ole 

Jadges, of the fat, cenſured in the Caſtle- 
Chamber ,/in great fines , and ſometimes pillored 
with loſle of cares , & boarcd through the tongue, 
and marked ſometimes in the forehead, with a hor 
iron, and other like infamous puniſhment ? 

17. By whatlaw are men cenſurable in the 

Caſtle-Chamber; with the matcillation of ment» 


' bers, or any other brand of infamy , and in what 


cauſes , and what puniſhmenc ig cach caſe there is 
due without reſpect of che qualitic of the perſon or 
perſons ? wo” 

138, Whether in the Cenſures in the Caſtle» 
Chamber regard be to be had to the words of the 


great Charter (viz) ſalvo conrenemento, Wc ? 


19, Whether if ane that ſteales a (heepe , or 
commit any other telony,& atrer fliyeth the _ 
| B 
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a iis 
of Juſtice; or lyeth in woods or mountaines v 
his keeping , be a traycor jif.got, whether a Pro- 
clamation can make him fo ? 

20... VVhether the teſtimony or evidence of 
Rebels; Traytors, protected theeves, or other in- 
famous perſons, be good evidence in law to bee 
preſſed upon the tryalls of men for their lives, or 
whether the Iadge or Jurors ought to be Judge of 
the matter in fact ? i 

| 21, , By whatlaw are Fayres and Markets to 

be held in jos 15 » When no other cxprefle tenure 
be mentionedin his Majeſtics Letter-Pattents, or 
grants of the ſame Fayres and Markets, although 
be xnt or yearely ſumme be xelerved thercout, 


Copiavera; 
Brire8. per Phil, Fern. Cleric, Parl,Com, 
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DECLARATION 
OF THE IVDGES, 


7nto the queitions tranſmitted from the Honorable 
| Houſe of Commons unto the Lords Spirituall and 
Temporall in Parliament aſſembled, whereun- 
10 they defired their Lordſhips , to require 
the ſaid Tudges anſwers in Writing 
forthwith. May 25. 1641, 


N all humbleneſſe che (aid Indges doedeſire,to 

repreſent anto your Lordſhips, the great lence 

of griefe that they apprehend our of their feare, 

that chey are falne from that good opinion,which 

they delice to retayne with your Lordſhips wy 
bk B 2 | 


—ERF 
the faid houſe of Commons in that ( notwithſtan« 
ding their hamble petition and reaſons to the 
contrary exhibiced in writing , and declared in 
this moſt honorable houſe ) your Lordſhips have 
over-ruled them, and often commanded their an- 
ſwers anto the ſaid QueRzons, although they have 
informed your Lord(hips, and ſtill with aſſurance 
doe-averre , that no preſident in any age can be 
fhewen thiat any Iudges before thetn were requi- 
red or commanded to give anſwer in writing, or 
otherwiſe unto fuch generall, or ſo many queitons, 
in ſuch a manner in Parliament, or cl{cwhere,un- 
lefſe it were in that time of King Richard the 2% 
which they humbly conceive, is not to be drawne 
into example. And therefore they yet humbly 
ſupplicate yourL ordſhips fo farre,to tender their 
profcflion and places,and their relation,to his Ma- 
jeſtics ſervice, as to rake into;your ſerious confide- 
rations , the reaſons that they have annexed 
to this their anſwer, before their anſwer be cn- 
ered , or admitted , among:the As of this high 

Court, and that if your Lordſhips in your vil 

domes , fhall after thinke fit ro give any Copies 

of rheir Anſwers , that for their Juſtification to 
the prefent and ſacceeding times your Lord- 
hips will be pleaſed ro require the Clerke of 
this moſt honorable Houſ: » that no Copies 
may 


| (13) 
may be given of tt.e (aid anſwers without the ſaid 
reaſons, 

2, Secondly the ſaid Iudges humbly defire 
your Lord(hips to be pleaſed, to be informed,that 
the words in his Majeſties writs, by which they are 
commanded to attend in Parliament, are,that the 
ſaid Indges ſhalbe preſent with the Lords-luſtices 
or other chicfe Governor and your Lordſhips, at 
the aid Parliament, called Pro arduis & urgentiÞus 
regni negotijs ſuper diftis negotijs trattaturi & confilt- 
um ſuum impenſuri: And they defire your Lordſhips 
to take into your conſideration whether any ad- 
. vice may be required by your Lorplhips, from 
them, but concerning ſuch particular matters, as. 
are in treaty and agitation and judicially depen* 
ding before your Lordſhips, upon which your 
Lordſhips may give a judgement, order , or ſen» 
rence,to be recorded among theRecordsand Acts 
of this honorable Houſe , and whether they may 
be commanded by your Lordſhips, to ſubſcribe 
their hands unto any opinion or advice they ſhall 
give upon any matters .in debate before your 
Lord(hips there, and whether your Lordſhips can 
conceive any fnall reſolution upon the matters 
contayned in the (aid Queitions. 


3» Tboirdly, alchough the ſaid queſtions are 


bus 
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burtrwentvtwoin namber, yet they ſay, that they 
contayne at leaſt fifry generall queltions, many of* 
them of ſeverall matters, and of (eyerall natures, 
within the reſolution of which moſt of the great 
xﬀaircsof this kingdome , both for Church and 
Common-wealth,tor late-ycares may be included; 
and therefore the ſaid Indges do openly aforchand 
4A if any particular, that may have Re- 
tion to any of thoſe queſtions ſhall hereafrer 
come judicially before them , and that eyther np- 
on argarmenr or debate (which is the ſiveor faan 
of trarh ) or diſcovery of any generall inconve- 
nicnce , tothe King or Common-wealth in time 
(which is che mothcrof cruch)or by furcher ſearch 
of information, in any particular , they ſhall fee 
cane, or receive ſatisfaCtion for it,they will not be 
concluded by any anſwer, they now grve toany of 
theſe penerall queſtions: batrhey will u ani bi: 
ter ground and reaſon with their predeceſſors the 
Judges in all ages with holy Fathers, Councels, 
and Parliaments, retraR, and alter their opinion 
According to their conſcience and knowledge, and 
/ the matter and circamſtances of the cauſe as it 
ſhall appearc in jadgement before them , it being 
molt certayne that no generall caſe, may beſo pur, 
bir 2 <circumftancem the marrer or manner nay 
46 alter 
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alter a reſolution concerning the ſame, '. - + 1) 
4. Fourthly, the ſucceeding Judges, and age 
notwithſtanding any anſwer given by the now 
lndges, may be of another opinion then the now 
ludges arc , without diſparagment to theraſclves, 
or the now Judges , in regard that: many particu- 
lar circumſtances, in many particular caſes may 
fall out, that may alter the reaſon of the Layes , 
in ſuch a caſe;which could nor be included or fore- 
ſcene in a generall queſtion, or- anſwer thereunto: 
Ahd therefore they deſire your Lord(hips to.con- 
fiderof what uſe (uch anſiers may be, tþ the pre-" 
ſent and future times, 
5» Fiftbly,many of the ſaid queſtions,as they 
are propounded {( as the laid Judges humbly con-' 
eeive) doe concerne his Majeſty in-a high degree, 
in his Regall and prerogative -power', in his Go- 
vernment, in his Revenue , in che. Juriſdiction of 
his Courts, in his Martiall affaires, and in his Mj- 
niſters of State, ſo that the ſaid Iudges conlide>; 
ring their Oathes, & the duty which by their pla- 
ces they owe unto his. Majeſty hambly conceive 
they may not with ſafety give anſwer thereunto, 
without ſpeciall licence trom his Majelty, and 
therefore they till humbly pray, your Lord(bipg 
( as formerly they did ) nor to prefle any __— 
< com- 
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from them untill his Majeſties princely pleaſure, 
therein be ſignificd. 

6. Sixtly,if the matters of theſe queſtions 
which ayme at ſome abuſes of former times, were 
reduced into Bils,they conceive it were the ſpeedy 
way to haye ſuch a reformation which might bind 
the preſent times, and poſteritic, and in ſuch pro« 
cceding they ought and would moſt cheeretully 
contribute cheir opinions & beſt endeyors, buria 
fuch a courle (asthey apprehendir ) which points 
at puniſhmene they have reaſon to bee ſparing in 
giving any opinion further then the duty of theit 
places doth command from them. 

7. Seventhly , although it may be conceived, 
thatthe anſwering of ſuch and ſo many generall 
queſtions,by the now Indges may contribute ſome 
helpe to the reformation nowſo much defired,yer 
no man knoweth but this new preſident in pro- 
pounding of ſuch queſtions to ludges in fuccee- 
cog oa: (as the ludges & frame & conſtitution 
of the Common-wealth may be) may fall out to 
bee moſt prejudiciall to the State and Common: 
wealth. 

8.. EFrghtly, moſt of the matters in ſeverall 
of theſaid-queitions, are already by your Lord- 
hips and the ſaid houſe-of Commons vored and 


Ic pre» 
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repreſented to his Majeſty for grievances, and 
therefore no opinions of the Iudges,under favour 
are needfull or to bee required thereunte , unleſſe 
the ſame (hall come in further agitation and dil- 
cuſſion in this honorable Houle, | 
The Iudges opinions are not uſually cal- 


| led upon in Parhament, but when upon debate 


great and difhculte points in Law doe ariſe, where, 
this moſt honorable houſe doth thinke fic to com- 
mand their opinions, but no reſolutions, doe be- 
long unto the ſaid Indges, in Parliament, but unto 
your Lord(hips; Yetin the front and preamble of 
the ſaid queſtions, the reſolution of the faid que- 
ſtions by the ludges, is forthwith defired,to be re- 
aired by yourLordships in writing,although the 
fd queltion, Viz, Whether the tubjects of this 
kingdome be a free people, &c. be politively, re« 
ſolved by the preamble to the ſaid queſtions, in 
which it is likewiſe declared that the (aid Iudges 
anſwers thereunto , are not deſired for any doubt 
orambiguitie waich may be conceived or thought 
of, for , or concerning the premilles, nor of the 
ſaid queſtions ; but for maniteſtation and declara- 
tion of a cleere truth , and of the Lawes and Sta» 
rures already planted and (cried in this Kingdome: 
And they fay that it is impollible, ro make any: 
: C __  manife. 
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manifeſtation or declaration of Law, or flatutes, 
which may hold or be uſcfull, apon ſuch generall 
queſtions as moſt of theſe arc, namely. By what 
Law ? in what caſes? of what? and which of them? 
of what power ? of what force f how ? where ? by 
whom ? why ? wherefore ? what puniſhment ? by 
what ralc of policy? in what condition of perſons? 
in regard that the next ſucceeding ludge s may be 
of another opinion, and that a circumſtance may 
alter the reaſon of this Law, in many particular 
cales, which the wit of man isnot able to forſee,or 
give a generall rule in. And they fay that to give 
anſwers unto ſuch queſtions as might give any la- 
tisfaRtion to your Lordſhips, or to the honorable 
houſe of Commons , wonld make up a great vo- 
lume,and require more time than yourLordſhips 
have afforded unto the faid Iudges , conſidering 
their great toyle, in their Circuites the laft ſhore 
vacation, their other imployments in the Com- 
mon-wealth , and their daily attendance on your 
Lord(hips in Parliament, and the ordinary Courts 
of luſtice: And yet leaſt they might ſceme to come 
any way ſhort in performance of that duty,which 
they confeſſe to be due unto your Lordſhips , or 
be wanting in promoting or advancing the Com- 
mou: wealth, which they belecyeto be aymed wy 
Tac 
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the (ſaid queſtions , though,jit may ſceme to drawe 
damage or prejudice _ their particulars, they 
doe in all humbleneſle preſent unto your Lord« 
ſhips, the enſuing anſwers unto the (aid queſtions 
which is as muchas by their Oathesor in the duty 
they owe unto his Sacred Majeſty ( before his 
princely pleaſure bee therein ſignified ) they cam 
anſwer thereunto. 

1, To the hiſt; they anſwer, that the ſubjets 
of this kingdome are a free people and arc,forthe 
| am__— to bee governed onely by the Common- 

awes of England and ſtatutes of force in this king« 
dome, yer they lay that as in England , many ſta« 
eutes are growen 0b/olere, and out of uſe, and ſome 
rticular ancient Lawes (aſwell incriminall as in 
Civill cauſes) have beene changed by interpreta« 
tion of che Judges there, as they found it moſt 
agreeable to the generall good of the Common« 
wealth,and as the times did require it; S0,our pren 
deceſlors the Iudges of this kingdome as the ne- 
ceſſicice of the times did move them , diddeclare 
the law in ſome particular caſes otherwiſe than the 
ſame is praiſed in England,which the now ludges 
cannot alter , without apparent diminution oft a 
great part of his Majeſties ſtanding revenue, and 
opening a gap for the ([haking and queſtioning m4 
C2 cnc 
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the eſtates of many of his Majeſties ſubje&s, and 
the overthrowing of ſeverall Indgements, Orders, 
Decrecs, which depend thereupon. For example, 
If it be found by office of Record , ſufficient for 
forme that aman was killed in actuall rebellion, 
and at 'the time of his death was ſcized of lands, 
hereditaments , goods , or chattels, by the con« 
ſtantdeclaration of Law, and pradliſe of former 


times here,the Crown was intituled roſuch lands,” 


goods, and chattels, and many mens cſtates dev 
pend thereupon, and yet the law is not ſo taken in 
England, So it onc or more commit Felony , and 
then ſtand out upon his or cheir keeping, and hee 
or they will not ſubmit themſelves to be tryed by 
the law,bur being inthat ſtate doe robbe or (poyle 
and terrific his Majeſties people,wherby the coun 
tric is diſquieted, this by the conſtant opinion of 
our predeceſſors in this kingdome hath beenead- 
judged a lcavying of warre within the Statue 25, 
Eaw. 3. and fo conſequently treaſon. Alſo by the 
common received opinion & practiſe in this Lin g- 
dome; the V/tfe is to have a third of all the goods, 
chatels and credits of her husband (the debts be- 
ing paycd ) although he diſpoſe of all by his will 
from her : And yet the conſtant practiſe is other- 
wiſcin England, and other inſtances of that kind, 

; might 
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might be made, ſo that the words ( onely ) muſt 
reccive abenigne expoſition before the firſt que- 
ſion can receiye a generall anſwer, inthe affirmwa- 
tive, Secondly,many cauſes of great weight and 
conſequence in this kingdome, are to bee decreed 
and ordered by cquitic in the proper Courts of 
Equitie , and in courſe of State at the Councell- 
board , and by particular cuſtomes , and' con- 
trary to law,for which the Common-law and ſta- 
tures of force in this kingdome give no remedie. 
Thirdly, there are feverall other lawes of force in 
England, and Ireland (o farre as they have been re- 
ceived, which though ſome would have to be part 
of the Common-lawof England, yet we find them 
particularly diſtinguiſhed from i in our Printed 
Bookes in Parliament Rolles in England, as Lex eſt 
conſuetudo Parliamenti, jura bell: , Ecclefialticall or 
Canon law in certaine caſes, Civill law in ſome ca« 
ſes| not onely in Ecclefiaſticall Courts, butin the 
Courts of Conſtable and Marſhall, and of the Ad- 
miralty , and apon particular occaſions, in the 
other Courts lex Mercatoria , &c. 

2, To theſecond, "They (ay that the Indges 
of this kingdome doe take the Oath of Iudges, 
which Oath is ſpecified amongſt the ſtatutes in 18, 


Edwy,3. andis afwr explancd by the ſtatute of 
| Fey i 20,Edw. 
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20. Edy.3. and that they may not ſtay,hinder , or 
delay the ſuite of any ſubject, or his judgement, 
or execution thereupon(otherwiſe then according 

> tothe law and copric of the Court, where they ſit) 
under pretence 6f any a of ſtate,proclamation, 
writ, letter , or diretion under the great or'privy 
Sealc, or privic Signet , or Letter, or other Com-« 
mandement from the Lord Licutenant, Lord De« 
puty, luſtice, Juſtices, or other chiefe Governor 
of this kingdome, molt of which,doch appeare by 
their Oath expreſlcd in the (aid ſtatutes, and the 
ſaid ſtature of 2% Edw.z.cap,8,and the ſtatnte of 
28,Edw. 3.cap.2, as to Barons of the Exchequer, 
And that as they know no puniſhment due to 

- Judges, for their deviations & tranſgreſſions, withe 

out other aggravation; So they know no puniſh- 

ment layd downe by any law againſt them for 
their deviations and tranſgrellions, in hindering 
ſaying, or delaying of Iultice , contrary to their | 
ſaid Oath, other then what isdeclared in their ſaid 

Oath, and the [tatute of 20. Edw, 3, | 
3, To the third, they ſay that it is part of 

their ſaidOath,as ludges,that they ſhall nor coun- 

ſell or aſſent to any thing that may turne to the ids 
damage or diſherilon of our Soveraigne Lord the \ EF 

Kings molt Excellent Majellie, by any manner of 

way 
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way or colour. And that they ſhall give no 1d- 
Vice or counſcll to any man great or ſmall in no ca» 
ſes, wherein the King is a party , And they $ball 
doc and procure the profit of the King and his 
Crowne, in all things where they may reaſonably 
doc the ſame; And that in the explanation of their 
ſaid Oathes, by the ſtatate of 20, Edw. 3 cap.r, It 
is declared that they $hall give no counſell to 
great men, nor (mall, in caſe where the King 1s 
party, or which doth or may touch the King in 
any point. And as your Lordships have beene 
hunorably pleaſed by an order of this honorable 
houſe, bearing date the firſt of March Anno Dom. 
1641, Annog Regui Carolt dectmoſexto to give way, 
thatthey should not be compelled to anſwer any 
part of thoſe queſtions, which did concerne his 
Majcſties prerogatives or were againſt their oathes 
ſo they humbly repreſent unto your Lord(hips, 
that they conceive that theanſwering of the par- 
ticulars of this queſtiea , doth concerne both,for 
that the Kings privie Counſell as the queſtion 
tearmes it, or the Councell-board, is a Court of 
his Majelties high prerogative , where all procee- 
dingsate before him, and his Coun(ell, or before 
his Governor( who doth immediately , ho many 
purpoles repreſent his Majeſties perſon ) and the 
| - Counklh. 
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Connſell. And where the nk aFajres of ſtate 
concerning his Majeltics honor,government, pro- 
fic, and of great perſons and cauſes concerning the 
Common-yealth, which, may not conveniently 
be remedied by the ordinary rules of Common« 
law,and many other cauſes have brene treated,of, 
and managed. And as his Majeſty is the fountayne 
of all luſtice,within his kingdomes and may grant 
Cognizance of pleas unto his ſubjects , and Cor. 
porations, and may by his Commiſſion authorize 
whom he {hall thinke fit , ro execute many bran-« 
ches of his authoritic, ſo they humbly conceive,ir 
dottfnor ſtand with their Oathes or duties of their 
places, who arc but ludges of the ordinary Courts 
of Juſtice, before his Majeltics pleaſure ligoitied 
in that bcehalte, to (carch into the Commiſſions or 
inltructions of the chicke Governor and Counſell, 
or to give any opinion concerning the limits, juriſ- 
diction, orders,decrees, proceedings, or members 
of that high Court, and thatthe King hath a pre- 
rogative for the hearing ſome of the matters in this 
queſtion ſpecified before his chicte Governor; We 
beſcech your Lord(hips to caſt your eyes on the 
ſtatute of 28, H.6.cap. 2.in this kingdome, where 
after © at are direted to beſent to the ordina- 
xy Coutts, yer che Kings prerogative is expreſſely 
£ lavcd, 
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ſaved, notwithſtanding all which his gracious Mas 
jeſty ( for whom it is molt proper ) hath of late 
beene pleaſed to limit the proccedings of that 
Board by his in{tructions in print, 

4+ Tothe fourth, they anſwer as ta the Third, 

5- Tothefift they fay that generally all grants 
of Monopolies, whereby trading , manufacture , or 
commerce isreſtrayned, & the profit which ſhould 
goe to many hindred & brought into a few hands, 
are againſt law, the liberty ot the (ubje& and the 
good of the Common-wealth, though they carrie 
never fo faire a pretence of reforming abules,and 
that the pretended tranſgreflors againſt fach 
grants are not at all puniſhable by any rule of law, 
that they knowof, And yet they fay , that they 
conceive that his Majeſtic , that is, the head and 
father of the Common-wealth may reltrayne the 
uſe and importation and exportation of certaine 
commoditics,or confine the lame into a few hands 
tor a time where there may be likelyhood of his 
Majeſties profic, (whichis the profit of the Com- 
mon-wealth , ) and no apparent prejudice to the 
Common-wealth doth appeare, and that when 
eime [hall diſcover ſuch prejudice , then ſuch re- 
ſtraints ought to; ceale ; Soit a man by his owne 
invention at home, ortravell , obſervation , or 
D \. charge 
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| eharge abroade doth introduce a new profitable, 


and uſctull trade or profeſſion into the Common- 
wealth , in ſuch cales his Majelty may lawfully 
grant & licence the only making of ſuch commo- 
ditie or teaching or uſing of ſuch trade for a cer- 
tayne time,and the tranſgreilors againit ſuch war- 
rantable grants, may be puniſhed by payment of 
damages unto the Patentce, in an ordinary courſe 
of Jultice,or otherwile,as the nature of the oftence 
and marter doth deſerve; and as the conſequence 
andimportance of the matter may bertothe King, 
State, or Common-wealth, And they lay that the 
matcer, manner,reſtrictions, limitations, reſerya- 
tions, andother clauſes contayncd in luch grants 
or licences, and the Commillions or Proclamaci- 
ons, thereupon and undue execution thereof, and 
ſeverall circumſtances may make the ſame lawfull 
or unlawtull, whereof they are not abic to give any 
certayne reſolution { betore ſome particular com» 
mes in judgement before them } neyther are they 
otherwiſe able to anſwer the generall in the parti» 
culars of the ſaid queſtion,ot what, in what cales, 
how , where, and by whom, or which of them, 
whercin whoſoever delireth further ſatisfaction he 
may pleafe to have recourſe unto the knowne Ca» 
ſes of Monoplies, Pringed authoritics, and written 
| | Reports, 
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Reports, and unto the ſtacute of 21, 1a. in England 
concerning Monopolies,and the ſcyerall cxceprions 
and limications therein. wo 4 
6. Tothe fixt, they ſay they can no-others.. 

wiſe anſwer then they have alceady in their antwer 
to the third queſtion , for the realons thereta" ſer» 
forth, 
7. Totheſeventh,they ſay, that a Proclamas» 
tion or act of State cannot alter the common-law, 
and yer Proclamations arc as of his Majelties 
prerogative, andare , and alyayes have beene of 
great uſe, and that the contemners of ſach of them 
as are not againſt the law, arc and by the'conftane 
practiſe of the Star-chamber in England have becne 

umihed,according the nature of the conterpr, 
and courle of the (aid Court, and although a&ts of 
Statc , are not of force to bind the poods, poſleli- 
ons , oriaherirance of the ſubje&, yer they have 
beene of great uſe for the ſerlingot the eſtates of 
very many ſubjects in this kingdome, as may ap+ 
peare in the Repore of the cale of Iriſh garvelkind 
in Print, And further to that queſtion they can- 
not av{wer tor the reaſons in their anſwer untothe 
third queſtion (ct forth, 

8, Tothceght,they ſay , that they know no 

ordinary rule of law, by which the ſubjeGs of this- 
D 2 ”* I. 
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kingdome arc made ſubje&t to Marſhall-law in 
time of pcace, and that they find the uſe thereof in 
time of peace, in England, complaynedoft, in the 
petition of right, exhibited to his Majeſtic in the 
third ycare of his raigne, And that they conceive 
the granting of authority and Commiſſion fox 
exccution thereof , is derived out of his Majeſties 
Regall and prerogative power, for ſuppreſſing of 
ſuddaine and great infolencics and inſurreftions, 
among armics; or multitudes of armed men law- 
tully or unlawfully convented together,(the right 
uſe wherot in all times hath becne found molt ne- 
ceſlary in this kingdome )And further to that que- 
ſtion they cannot anſwer , for that as they con- 
ccive,it doth concerne his Majeſtics Regall power, 
and that the anſwering of the other partof the 
queſtion doth properly belong to another profe(- 

fon, whereot they have no Cognizance. 

9-4 To the nm they fay,that as the taking of 
any Gath before any but ſuch Iudges or perſons as 
have power to give or demaund an Oath, for de- 
cilion of controverſics,is by moſt Divination moſt 
Ccales counted tobe a raſl: Oath, and fo an offence 
againſt God, within the third Commandement, ſo 
the preſcribing and demaunding of a ct Oath by 
any that cannot derive power 1o to doe from the 
| "Crone 
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Crowne ( where the fountaine of Juſtice nnder 
God doth reſide ) is an offence againit-the law of 
the Land , and as for Yporary and extra judiciall 
Oathes, although treely raken before arbitrators 
or others,they ſay (as this kingdowe is compoſed 
in many particulars, as the nature & _— 
of the caule, or che quality of the perſon who ta- 
keth , or before whom the ſame is taken, may con» 
cerne the Common-wealth, or the members ther- 
of ) ſuch taking of ſuch Oathcesor proceeding or 
grounding on ſuch Oath in deciding of contro- 
verlics, according to the ſeverall circumſtances, 
that may occurre therein,or the prejudice,it may 
introduce to theCommon-wealth,may be punilſh- 
able by the Common-law , or (if it grow unto an 
height or generall inconvenience to the common- 
wealth or members thereot ) in the Caftle-cham- 
ber ; For though ſuch an Oath.be voluntary , yet 
in moſt caſes ,1t is received by him, that doth in- 
tend to ground his Iudgment thereon, and after 
the Oath is taken,the arbitrator,or he that intends 
to yeeld faith to the party., that tooke the Oath, 
dochexamine him npon one or more queſtions, 
upon the ſaid Oath, unto the anſwer whereof, hee 
doth give faith and aſſent, truſting on the ſaid 
Oath. And whereas Oathes by Gods inſtitution. 
Wcre 
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were chiefly allowed to bee raken before lawfull 
Magiltrates, for eadingot coatroverlies, yet com* 
mon experience doth ecach in this kingdome,that 
' oftentimes orders and as grounded on ſuch vo 
luacary Oathes , begec ltrite , and (uits;;and com- 
monly (uch orders when they come to bee meaſa« 
red by rules of law,or equiticin the Kings Courts 
become voyde, atter much.expence of time , and 
charge chat we ſay nothing of that, that thereby 
many cautcs propcr to theKingsCourts are drawn 
ad aliud examen, and thereby the Kings juſtice and 
Courts ofren defrauded and declincd, 

1. Tothe tem, they lay , that they arc not 
Judgesof rules of policic, but of law , and that 
they know no cerrayne rule of law, concerning 
reducement of fhncs, The ſame being matters of 
his Majeſtics own mcere Grace, after a man is cen- 
ſared for any off nce- And that they know no law, 
that none {nall be admirted to reducement of his 
haes or other penalties in the Courts in the que- 
ition ſpecificd, untill he contefle the fact for which 
he was cenlured, But foraſmuch as the admit- 
tance to a reducement aiter conviction , for an 
ottcnce,is matter of Grace and not Iuſtice; It hath 
beenc the conſtant courſe of theſe Courts both 
here and inlingland,tor clecring of his -— jU- 
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ſtice ( where the partic wi]l not goe abont toclere 
himlſelte, by reverfall of che centure or decree) not 
to admit him to that grace , untill he hath confe(- 
ſed the jullnelle , of the ſentence pronounced by 
the Court againit him. And that the rather for 
that commonly the ability and dilabilitic of the 
partie doth not appeare in judgement before thera 
but che nature and circumſtances of the offence, 
according to which, they give ſentence againſt him 
or them , # terrorem atter which , when the partie 
ſhall make the weakneſle of his eſtate appeare, or 
that the Court js otherwile alcerteyned , that they 
dae of courle proportion the cenlure, or penalric, 
having. regard to his cltate, 

11, ''1otheeleventh, they (ay , T hat neither 
the Judges of the Kings Bench ( as they informe 
us, that arc of that Court) or Juſtices of Gaoledes 
livery, or of any other Court, doc or can by any 
law they know , deny the copics of Indictments, 
of Felony, or Treaſon , tothe partic only accuſed 
as by the ſaid queltion js demanded. 

12, Totheryelfth,they ay,that where lands 
arc holden of the King by the Knights ſervice , a 
Caprre , the tenant by the ſtrit courſe of Law 
ought 1n perſon to doe his homage to the King, 
and untill he hath done his homage , the ancient 
©  courle 
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courſe of the Exchequer hath beene & yet is,to il- 

ſuc procelle of aritringas ont of the ſecond remem- 
brance Ofhce, todiltrayne the tenants ad faciendum 
homagium or pro homag10 ſuo reſpettuado,apon which 
procelle,che Shiriftes returnerh iſſues, Andif the 
Tenant doe not therupon appeare and com pound 
with the King,to give a finc for reſpite of homage, 

then the iſſues are torfeyred to the King for his 
contempt, but if he appeare,then the Court of Ex- 
chequer doth agree with him to reſpite his ho- 
mage tor a ſmall tine, wherein they regulate them- 
telves,under the ratc exprellcd and ict downe in 
England by vertue of a privie Scale in the 15.yearc 
of Queene Elizabeth,whereby the rates are parti» 
cularly ſet downe, according to the yearcly value 
of the Lands, whichrates are confirmed by act of 
Parliament jn 1.1acob. Regs cap. 26.in England, be- 
fore which cime there wasnor any ſuch certaynrie, 
- bur the ſame reſted in the dilcretion of the Coure 
by trreruleot Common-law, and fo it doth ar this 
day in Irelazd, howbeit we conceive thatthe Court 
of Exchequer here doe well to regulate their dil- 
cretions by thoſe rates in England, and rather to be 
under then to exccede the ſame, which the Barons 
there doe, as they doe informe us, that are Judges 
ot the other Courts. 
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13. Tothe 13. they ſay,that they know no rule 
of Law or [tatute,by which it ſhould be celurable, 
in the ſubjects of this kingdome to repayre into 
England,co appcale unto his Majelty for redrefic of 
injuries, or for other their lawtull occalions, unles 

_<hey be prohibited by his Majelties writ,or procla- 
4 vary or,other his Command. Bur they had that 

y the ſtatute of 5, Rich. 2,the paſlage of the lubject 
out of the Realme,is prohibited wichuur (peciall| [1+ 
cence, excepting Noblemen , & others in the ſaid 
ature ſpecaally excepted, & ſome inference to that 
purpolc may be made npon the |tatute of 2 5.Hen 6 
cap. 2.in this kingdome, 

14, Tothe 14, they lay, that ſome Deanrics & 
dignities,norDcanes or dignitaries(as the queltion 
propounds it)are properiy y.& de mero jure donative 
by the King, lome Elective, & ſonte Collative, ac- 
cording to the firſt foundation & uſtiage of ſuch 
Churches,& they humbly dehire cthatthey may not 
be required to give any further anſwer to this que- 
ſtion; for that it may concerne many mens cſtares 
which may come judcially in queſtion before them 

15. Tothe 15.they lay, that they conceive that 
where priviledges are claymed by any body poli- 
ticke, or other, the Kings Counlell may exhibite 4 
quo-yarranto to caule the- partics clayming ſuch 

. E ptiVi- 
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priviledges,to ſhew by what warrant they clayme 
the ſame, & that theCourt cannot hinder the 1ſlu- 
ing of proceſle at the inſtance of theKings Attur- 
ney,or hinder theKings Arttttyncy to exhubite ſach 
informations. But when thelcale ſhall upon the 


proceedings be brought to judgment, Yhen & 
* before the Court is to take notice and Wve ju 
ment,upon the merite& circiiſtances of the caule, 


as upon due conſideration ſhalbe conceived tobe 
according to law, in which caſe the Judges or the 
Kings Atcurney ( as they conceive ) ought not to 
be puniſhed by any ordinary rule of lawor ſtatute 
that they know. But for the particular caſe of 9u0- 
warranto tor that it hath beene a great queltion in 
this preſent Parliament, & ſo conceracs the high- 
clt Court of juſtice in this kingdome, & alſo con- 
ecrnes two other of his Majeſtics Courts of juſtice, 
& therin hisMajeſtics prerogative in thoſeCourts, 
they ſay that they cannot ately deliver any opini- 
on therein,before it comes judicially before them, 
and that they heare it argued and debated by lear- 
ned Counſell on both fides, 

16, To the ſixteenth they fay,that alchough the 
Jurors be ſole Judges of the matter of factyet the 
Iadges of the Court arc ludges of the validitic of 
the eyvidencc,and of the matters of law ariſing out 
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of the ſame, wherein the lary ought to be guided 
by them. And if the Jury in any criminall caulc 
berweene the King and party , give their ver» 
dict contrary to cleere and apparent evidence de- 
livered in Court , they have beene conſtantly , 
ſtill oughe to be cenſured in the Star-chamber 


—_— and Caſtle-chamber here, tor this miſde- 


meanor in perverting the right courſe of jultice,in 
ſuch fines and other puniſhment as the merites & 
circumſtances of the cauſe doth deſerve,according 
to the courſe of the ſaid Courts,for that their con« 
ſciences onght to be directed by the evidence, and 
not to bee miſguided by their wills or affections, 
And if the Iary know any matter of fa&t , which 
may eyther better or blemiſh their evidence , they 
may take advantage thereot , bur they ought to 
diſcover the ſame to the ludges, And they ay that 
this proceeding in the Court of Caille-chamber is 
outof the fame grounds, that writs of atraint are 
againſt a Iury that gives a falſe verdict, ina Court 
of Record at the Common-law betwixt partic and 
partie, which falſe verdict being found by a Jury of 
rwenty foure, notwithſtanding that the hr(t Jurie 
were Judges of the fact, yet that infamous judge- 
ment was pronounced again{t the firſt lury, which . 
is nextor ther worle then judgment to death,and 
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did lay a perpetnall vrand of perjury upon them, 
tor which rea(on it was apciently called the oilla- 
news judgerzent , and they ſay that che law to direCt 
the puniſhmear for ſuch offences is the courſe of 
the laid Court, which is a law as to that purpole,& 
the {tarure of 3, Henr,7.cap. 1, and other ſtatutes i $ 
forc2 in this kingdome. FY 

17, To the ſeventeenth, they ſay, they can an- 
lwcr nootherwiſe,thea they have in their anſwer to 
th next precedent queſtion, 

13, Tothe erghreenth, they ſay,that in a Legall 
conſtruction the ltatute of Magna Chartain which 
the words Salo contenementro are mentioned is only 
ro be underſtood of amerciaments & nor of fines, 
yet where great fines are impoſed in terrorem upon 
the reducement of them regard is to be had to the 
abilicie of the perſons, 

19. To the nneteenth,they ſay, that if one doth 
ſcale a ſheepe or commit any other felony,and at- 
ter flyeth the courle of julli-e,or lyeth in woods, 
or mountaynes upon his keeping, yer doth he not 
thereby become a Traytor,neyther doth a Procla- 
mation make him ſo,the chicte uſe whereof in ſuch 
a Cale is,to invite the partic ſo ſtanding out to ſub- 
mit himlſelfe to juſtice, or to forewarne others of 
the danger they may runne into by keeping him 
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company,or giving him « HBTs reliefe 
whereby he may the rather ſubmit to Juſtice, 

20. 'Tatherwenterb, they ſay,that the teſtimo- 
ny of Rebels, or Traytors under /proteCtion of 
I heeves, or other infamous perſons is not to bee 
vſcd or prefled as convincing evidence upon the 
tryall of any man for his life, and fo is his Majelties 
pririted in{tructions, as to perſons condemned , or 
under protectio,yer the teſtimony of ſuch perſons 
not condemned & being fortified with other con- 
curring proofe,or apparant circumſtances may be 
prelicd upon any tryall, and for diſcovering of 
their tcllowes, abetors, or relievers as the circum- 
Itances may offer themſelves in their examinari- 
ons, eſpecially it before they contelle themlclyes 
gwlcic of the offence in imitation of the approver 
at the Common-law , whereof no certaine rule 
may be given, Andit neede not be made a que- 
ſhon here, whether the Iurors or Judges ought to 
be ludges of the matter of ta&,it being politively 
layddowne in the ſixteenth queſtion that they are. 
And though their falſe verdict doth convince, or 
not convince the priſoner , yet they may be que-« 
ſtioned , and punithed for a falle verdict, as in 
we anlwer to the ſixteenth is already decla- 
red, 


ir, To 
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21. Tothe twenre one, they lay, that that ques 
ſion is now judicially depending, and hath beene 
already ſolemnely argued in his Majeſties Court 
of Y Vardes, in which Court their aſliſtance for de- 
claration of the law therein is already required, 
And therefore they humbly delice they may not 
be compelled to give any opinion touching that 
point untill it be reſolved there, 

22. To the twenne ryo, they (ay, that they doe 
conceive, that there is no matter of Law contay= 
ned in the ſaid queition, yet for the further fati(- 
faction of your Lordhips, they ſay that upon 
view of an Actof ſtate, bearing Date at his Mas» 
jcſtics Caitle of Dublin the rwenty fourth of Decems- 
ber 1636. grounded upon his Majeſtics Letters of 
the fift of luly then lalt paſt,it appeared unto them 
thar foure ſhillings in the pound, as of his Maje- 
ſties tree gift and reward, our of the firſt payment 
of the increaſe of rent relerved to his Majeltic , 
was allowed to the ludges that were Commillio- 
ners andattended that {crvice, And we humbly 
conceive that the receiving of that foure ſhillings 
in the pound, of his Majeltics bountie, ſtands well 
with the integrity of a ludge,and thoſe Judges did 
informe them that they did not avoyde- any Let- 
ters-Patcnts upon the Commillion of Defective 


Titles 
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Titles but reccived ſach to compound as ſubmic- 
ted for the {trengthning of their detective Patents 
and Titles, and ſuch as would tand upon the va- 
lidity of their grants were left to the tryall at law. 
And that the Compoſitions made after the ſaid 
grants of the foure ſhillings in the pound were 
made according to rules and rates agreed upon 
by all the Commiſſioners before his Majeſties ſaid 
Letters or the ſaid At of State,and not otherwile. 


George Shurley. Edy. Bolton, Sa. Mayars. 
Hu,Creſſy. Tames Barry, MJam.Donellar 


VTVilliam Hilton, 


Copla vera. 


E xtra# per Phil. Percival, 


M DAR c p [ts 
REPLY TO THE 


ANSWER OF THE 


I VDGES 


Y Lords, 


: His Majcſtics moſt hamble and *' 

q faithful ſubjects,che Knights,Citi- 

JR he « zens, and Burgeiles in Parliament 

aſſerobled repreſenting the whole 

Commons of this Realme calling to mind the late 
invaſion made upon the Lawes and jualt rights, 
have heretofore preſented unto the Lords Houſ: 
certaine queſtions of great weight and moment, 
ed the end their Lordſhips might thereunto re- 
quire the anſwer of the lndges in writing , which 
being long lithence accordingly commaunded b 

their Lord(hi; ps, the ludges have of latedelive- 


red 


l- 
. 
_ 
e 
- 
- 
- 
EJ\\ 
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red in,a writing to the Lords Houſe by them ſty- 
led,an- Anſwer unto tbe ſaid Queſtions , which being 
ſent to theCommons houle to be taken into conh- 
deration, and the ſame & all the partes thereof be- 
ing weighed in the ballance of the grave judge- 
ment, and knowledge of the ſaid houſe of Comes 
mons, the ſaid anſwer was upon queſtion voted to 


be ( minus pondus habens) and not to merit the name + 
-, of anan(yer. 


This my Lords being the occaſion of this con- 
ference , the houſe of Commons appointed me, a 
feeble Organ, to utter part of their ſenſe of the 
' ftyle and manner of this writing , and to declare 
part of thoſe reaſons which ſatisfied their judge- 


*. * ments ; that, the ſaid writing was ſhort and inſuth- 


+» Cient (0utmam) that were all. 
My- Lords, the Iudges had divers Moneths time 
. toanſwer plaine queltions(plaine, I ſpeake of thoſe 
who would be plaine ) che houſe of Commons a 
few dayes onely to conſider of that intricate wri- 
'" ting, My powers are weake, and the infiffnities of 
my body arc viſible, both in part occaſioned by an 
high-hand , I ſhould es taint under the 


weight of this burden ; but that the taske is not 

great, Idoe repreſent to your Lordſhips by way 

of rehearſcall onely ſome partes of rhole reafons 
opt | kh | 


and 


\ | 


Fr 
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and authorities which were gathered and ripened 
to my hands by the houſe oft Commons, 

My Lords in matters of importance the courſe 
hath beene ancient and not yet deſerted, to begin 
with Prologues or Exordiums, the worke js not mine 
I will onely (In nomine ſanthiſume Trinitats) make 
my entrance upon the matter of this Conference 
which is a generall concernment; a great concern* 
ment of the whole kingdome: And to that pur« 
poſe 1 will declare the cauſes and reafons which 
moved or rather inforced the houſe of Commons, 
for to diſgeſt and propound the (aid Queitrons,and 
to make itappeare that none of thera is ( 1dea Pla- 
zonica) none of them circumventing, and all-de- 
pending now or of late, ; 4401 

To mantayne the preamble to Queſtvows: (wix.} 
That this Nation ought to bee governed by the 
Common-lawesof England , that the great Char- 
ter and many other beneficiall ſtatutes of kng/avd 
arc hereof force, by reaſoning or argumentavuon, 
were to alter a foundation Jayd. 460, yearcs palt, 
and to. ſhake a Rately building thereon erceted by 
the providence. and induftric .of all the .coſung 
times and ages: This is (0: unanfyerable atruth 
and a principle fo clecre, that it proveth all, ine» 
deth nor tobe proved orxcaſoncd, 261-1 

| Reaſons 
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Reaſons why the Queſtions were proponnded. 


"The reaſon (or the firit was, the late introduCti- 43s 


on of an arbitrary government in many caſes by 
ſome Miniſters of cttate contrary to the lawes and 
ſtatutes aforeſaid , a government contrary to the 
juſt freedome & property of his Majeſtics people, 
in'theirlives,cſtates and liberties, whereas the (ub- 
jects governed by the lawes of England are and 
ought to be free ſubjects, the late diſuſe therefore 
of thoſe lawes in execution, and th? meaſure of ju- 
ſtice being ſquared by tne Lesbran line of uncer- 
taintic , as contrary to the lawes aforclaid , as any 
( oppoſirum 145 in objetto ) produced the firſt queſtion , 


and I hope not improperly. 


The realon for the (econd in part ariſeth out of +. q; 
the Oathotf a IiFpe 18. EdwW, 3,0 be tound among 2, tals 


the Printed [tatures Polton fol. £44. and out of the 
ſtatutes of 20, Edw.z.cap.1.2.& 3. Poltonfol 145, 
This Oath is comprehenſive and extends to the 
ladges, the Baronsof the Exchequer,and Iultices 
of Gaole-dehivery, and their aſlociats. 

This great and ſacred Oath contaynes ſeVtall 
branches. Firlt,well & lawfully to ſerve ctheKirigsc 
his people in the Office of a Juſtice. Secondly, not 
ro Counſell or conſent unto any thing tending to 
the Kings damage or difinheriſon, Thirdly , co 


F 2 warne 
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warne the King of his damage when hee knowes 
it, Fourchly , ro doc equall luftice to rich and 
poore, &c, without reſpect of perſons. Fittly, to 
receive no reward. Sixtly, to take no Fee of .any 
other then the King. Seycnthly, to)commir ſuch 
as breake the peace 1n the face of Juſtice. Eightly, 
not to mantayne any ſuite. Ninthly,not to deny 
Juſtice notwithſtanding the Kings Letters or 
Commandements,and in that Calc to certihe the 
Kingof the eruth. Tenthly, by reaſonable wages 
to procure the profits of the Crowne, Eleventhly, 
if he be found in detaule,in any the matters afore- 
ſaid, tobec in the Kings mercie, body, Lands,and 

goods, | 4 
The ſecond reaſon principally moveth from 
the following particulars; In the Kings Bench 
the Major-part of the Judges denyed his Ma- 
jeltics writ of prohibition to the late Court called 
the high Commiſſion , in a cauſe meerely tempo- 
rall, The fourc Courts of luſtice durſt not pro- | 
ccede in any cauſe depending before the chiete 
Governor, or at the Counſell-board upon paper 
petitions, or rather Voyde petitions, theſe paper- 
petitions being the oblique lines aforcſaid , grave 
Judges of the law were commonly aſliſtants, and 
more commonly referrees in the proceedings up- 
s on 


(4% 
on theſe paper-petitions ) in what cauſes ?1n all 
cauſes proper for theCognizance of theCommon-» 
law, anddeterminable by writs of right , and pe- 
titions of right,and ſo to the molt interior actien, 
the like of the Courts of cquitic, whether this de 
lawfully to ſerve the King and his people, or whe* 
ther the King, was at loſle by the non-preſecuting 
of the cauſes aforeſaid in their proper orbes, by 
originall writs, which might afford the King alaw- 
full revenue, and likewile by the lofle of hnes,and 
amerciaments, naturall ro ations at the Com- 
mon-law , or whether the loſle atorclaid was made 
knowne to his Majcſtie , or who conſented to the 
&iags damage therein, or whether this be adeny- 
all of juſtice? to detexre it upon paper Orders or 
Commaunds, be conformable tothat Oath,I will 
pretermit ; yer your Lordſhips may even in this 
milt diſcerne acleerc ground for the (ſecond que- 
{tion, 


The motive which in part ſtirred the third,and z. « 49; 


fourth queſtions, was the infinity of Civill cauſes, 
of all natures without exception of perſons, with- 
; out limitation of time proceeded 1n, ordered, de- 
. creed, and determined upon paper-petitions at 
Counlell-board, & by the chicte Governor alone; 
The Commons of this kingdome obſcrving the 

we Bees ludges 


$« 6.7. q+ 


$-6.7.rat. 
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ladges of the law who were Counſellors of eſtate, 
ro have agreed and figned unto ſuch Orders, the 
Judgesof the foure Courts, and luſtices of Allize 
in all the partes of the kingdome to bee referrees 
upon ſuch proccedings, wherby theſe new deviles, 
were become (o notorious, that as all men heavily 
groancd under them, ſo no man could bec igno» 
rant of them. 

By the colour of Proclamations more & more 
frequent, and of the Orders, and Adts of ſtate at 
Counſell-board, which were in a manner infinite, 
and other proceedings mentioned in theſe queſti- 
ons, theſc effects were produced ; Firſt impriſon» 
menr, clole impriſonment, of ſuch numbers, that 
a great defeate iu a battle could hardly fill more 
gavles and priſons, then by theſe meanes were ſar- 
charged in Ireland, Secondly by (crzures made by 
crewes of Catchpoles and Carerpillers , his Maje- 
[tics Leige ptople loſt their goods, as if loſtin a 
battaile, nay worſe withour hope of ranſome; 
Thirdly poſleſſjons were altered, and that ſo of- 
ten, and ſo many, that more poſſeſſions were loſt 
by theſe courſes in afew yeares, then in all the 
Courtg of luſtice in Ir«lard in an age ortwo; The - 
fourth effc&t was this after liberty wastaken away, 
properrie altzred,and polleſſion loſt, by the wayes 
aforclaid, 


| - renced: to beſhort tro death ima Court: Marttiall, 


(47 
aforcſaid, that was not a ien , the ſabjet muſt 
be pillored, papercd, ſtigmatized , and the image 
of Godſodefaccd with indignities, that his hte 
became a continuing death the worle of punilh- 
ments, in theſe feates were adviſing, and concur- 
ring ſome grave and learned Judges of the Land, 
who were Counſellors of eſtate , as by their ſigna- 
tuxes may appeare. 

The houſc of Commons fading as yet no 
warrant of preſident, nor countenance of exam- 
ple in the law of England, to beare up the courles 
atorclaid, have drawne the ſai Queſtrons from the 
cficcs atorclaid. 

My Lords, the liberty,eſtate in lands or goods, 8.q44.rat 
the perſon. of the lubject; nay his honor and {pi« 
rit þeing invaded, altered, and debaſed ini manner 
aforclaid, there remayned yer one thing, his Life: 
Sce how this is broughe into play , nothing muſt 
eſcape , were not the Gates of Tarns thutup,, was 
not the Kings peace univerſall in his three kiog- 
domes, when a Pecre of this Realme, a Counſel- 
lor of the Kings, a great Officer of ſtate waslcn- 


what the cauſe was , what defence was permitted, "7 
what time given, and'whatlofle ſuſtayned ? I ſub- | 
mittio-your Lordſhips ;as' therein moſt necrely 
CONCCT= 


$.9-9-rat. 


xo.queſt, 
Av. ratlo. 


21+ queſt. 
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concerned, were not others aQtually executed by 
Marſhall law, at ſuch time as the Kings luſtice in 
his Courts of law, was not to be ayoyded by any 

rſon whatſoever. This was in part the ground 
of the cight queſtion, 

This queſtion is plaine, a late introduced pra- 
Qiſe here, contrary ro former ule , and no appea- 
ring preſident ro warraat ſuch proſecution tur a 
voluntaty Oath,and'the great benchit , and quict 
accrewed to his Majeſtics people by arbicerments 
conceived by conſent of partics,hath'ia part occa» 
ſtoned chis queſtion. 

Heretofore this Confeſſion was not required, 
for the Jultacile of the Iudgements was then ablc 
enough to beare them up, and if the judgement 
in fome. Caſc had beene ocherwiſe, what force can 
the confeſſion of a delinquent add to a Judiciall 
aQ, this is part of the realon for this queſtion, 

A.complainr exhibited in the houſe of Com- 
mons touthing the denyall of the Copy of a Re- 
cord,which the complaynantunderrooke to Julti- 
he, 1n.part raiſed this queſtion, 


In King:lames his time , by an order concei- - 


vedin the Courtot Exchequer upon great debate, 
and warranted by ancicne preſidents the reſpite of 
homage was reduced to certaintic,vi4, twolhil« 


JCI lings, 


| Ihnde-his Lordſhips opinion to. the Court thus 
'Rerotded. (5, 1» | | 


and no part of it improved by any manner of hul- 
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lings fixe pence fceling For a Mannor yearly,and 

fo tor "Townes ,/and other portions of 'Wand), this 

courſe was alwayes held untill now of: late the 

reſpite is arbitrarily rayſed as appeares by the ſe- 

cond remembrances certificate , v/3,1 inde that 
ancienely before the beginning of King Tames hs The &t- 
raigne, every Mannor payed three ſhillings -foure mem- 
pence 1riſh per annum, & every Towne-land,twen- gens 
tie pence 1r1ſh per annum, as a fine for reſpite of ho- a; 
mage, but cannor finde any orderor warrant for it, 154i, * 
uncill che fifth yearc of the ſaid Kings raigne, and 
there, in Eater Terme 1607, I finde an order cn- 

tred direQting what homage every man ſhould pay 

a Copy whercof you have already from mee, the 
preamble of which orders ſhewerh that, that mat- 

ter had beene long depending in the Court unde+ 
cided, whichindncertv me z20- beleeve that there 
was no former prefident or order. in it, About 

three yeares after , the freeholders of the,Countie 
of eAtrimas it thoald ſeeme, findjng this rate to 

be too heavy'for them, they peritioned to the Lord 
Chichefter then Lord Deputy for relicte therein, 8 


I know mach of the petitioners Lands is walte, 


G bandric, 


[39] 
bandrie, other then in grazing of Cattle, and in 
ſowing of little Oates. And the proprietors of the 
Land, to be for the moſt part very poore,and nee- 
- dic, andthe ewo Children of Neale mac Hug h to be 
yer under age ; Wherefore I thinke ir fit that the 
Courrot Exchequer ſhould conſider thereof, and 
ratethe reſpite of homage accordingly for a time, 
uncill the Countic be better inhabited, and theſe 
men made to underſtand that it is not an impoſt- 
tion , bur a lawfull duty and payment due to his 
Majeſtic, Thisis my adviſe and opinion for the 
preſent, xxx. die April.1610, 

| Ar thur Chicheiter , 


Vpon this the ſaid Freeholders were admitted 
to pay burfoure gran Ir;hevery Twogh of Land, 
it conſiſting of tixteene Towne-lands,and accor- 
ding to this rate they ſtill payed untill the yeare 
1630, and then the Court taking notice of the un- 
cqualitie of it, made this order, 5 Febr.1630, 

After this I finde that all his Majeſties Tenants 
did 'conforme themlclyes to the ſaid order of 1607, 
untill Bafter Terme 1637. in which Terme this en» || - 
ſaing order was made which is the laſt. that Ican-] - 
finde Recorded in my O fhce, | 

| Henry VVarren. 
I fgde, 


($1) 
F finde by the payments tnade ih the late Queen 
Flizabeths time that the rates of homage payed 
was according to the ſaid order of i607. 
| | ' Henr, VVarren, 


Divers were actually impriſoned and long kept +4 


in cloſe reſtraint, for none other cauſe then in du- 
| tifull manner & be ſeeming termes to have made 
knowne their particular complaints to his ſacred 
Majeſty impriſonment of this kind was frequent, 
therefore it is not improper to demaund by what 
law it was done, | 
Many have loſt great eſtates and poſleſſions by 14. quet: 
Orders of the Counſel-bord,although the Deaney '+ %%: 
cleted, or aQtuall Deanes confirmed their eſtates, 
if no donation from the Crown were found u 
Record to the confirming Deane , and this'after 
that by verdiCt at the Common-lawthe Deanric 
was found to be Eleftive, this Queftion therefore is 
not improper. , | | 
After ſuch time as this Parhament was agreed «x5; q; 
upon at Counſell-board'to bee ſummoned ; ſome *1:*=% 
mm having prepared bloudy and deſtroying 
* Bilsto be paſt aslawes, and intcndin gto defeats 
} by aRtof Parliament very many of his Majeſtics 
fairhfull ſubjeRts of this kingdome of their eſtates 
| G 2 and 
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and liberties, and, heavigg,obtayned ſore, nndue 
elections by threates or antreaties , & miſtruſting 
that all ſhould run clcere before them , have cau- 
ſed.twenty fourte Corporations to bee ſeized, upon 
the returne of the firlt ſummons in ſeverall 9uo- 
Warrancces procured by Sir Richard Osbaliton late 
Atturney ,generall ro ſhew cauſe why they. ſent 
Buzgellesro.theParkament , the {aid Corporati- 
ons having formerly (cnt Burgeſles to the Parlia» 
ment , evento the laſt Parliamcat, by mcancs 
Whereof the ſaid Corporations [cnt no Burgeſles 
in the beginning of this Parliament, trom this act 
being done in alegall Court againſt the high 
Court of Parliament ſprung this queſtion, which 
My Lords is of conſequence, if Parhaments be fo 
as without queſtion they are. 
The faith which the Common-law giveth to 
«ſt. yerdicts, the Iurors bcing Iadges of the fact, the 

late uage of that great.Court growing to the pu- 


__ niſhmenr of Jurors, and others in greater num- 


bers by heavier fines, and more thamefull puniſh- 
ments withour reſpe> co eſtate, age, ſex or quali- 
tie rhen was or can be obſerved in all precedent 
times, and the juſt ſenſe thereof , moved the houle 
of Commons to propound theſe queſtions, 

My Lords,a poorc fellow ſtole or was accuſed to 
ONES a ns 
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have ſtolne a Sheepe, M or guile, or both 
brought him to the mountaynes , another relie- 
ved him, the reliever was executed as a Traytor, 
and after the principall ſubmits to tryall and judg- 
ment, and was acquited, this example My Lords 
I hope may warrant the queſtion, 

; Theteltimony of ſuch infamous perſons, have 
brought men of qualitic ro their tryall, for their 
livesand being acquited the lurors being of ver 
good ranke , were heavily cenſured in the Caſtle- 
chamber , aſwell by fines ſarmounting their abili- 
tics, as by molt reprochtull paniſhments , upon 
thele acts, the queſtion is grounded. 

There being no warrant in the Printed law, or 
otherwiſe for ought yet appearing for to make 
this a Tenure 1n Cajure, the conſtant courle of the 
Court of wards taking it to be no Tenure #1 capure, 
fince. the creftion of that Court untill Trice 
zerme. 1639. it was then and nor before certified 
a tenure 1m capite by the then Atturney of that 
Court, who faid that the ludges concurred, with 
him in that opinion , by .which meanes Counſel! 
did not then argue, and the next terme after were 
denycd to be heard, ne al:quid contra reſpon/um pro 
dentum this being done in the Court of wards,the 
queſtion did ſpring from thence. | 


rus de 


ris pru- 


| (54) : 

'The two and twentieth queſtion was not yet 
agirated in the houſe of Commons nor brought 
thither, therefore My Lords that may be deferred 
to a farther conference;By this which F have ope» 
ned being the ſmaller part of thoſe weighty rea- 
ſons deftivered anto mee by the honſe of Com» 
mons , yet the beſt 1 can for che preſent re- 
member , I hope your Lordfhips are ſatisfied that 
thoſe queſtions were not intrapping , fayned , or 
-— a , or phantazies , as formerly I coll 
ched. 

In the next place I will labour to give your 
Lord(hips a more clcere fatisfaRtion , that thoſe 
queſtions grounded npon fafhiciene and apparanc 
reaſons , and cauſes doe deſerve cleare and latisfa« 
Aoric anſwers, and to remove all doubts, The que« 
ſtions I will no more call Queftons, I will hambly 
ſtyle them Cauſes of Tpeight and Conſequence wheres 
in theLords and Commotig of this Realme ot) che 
behalte of themſelves and their poſteriticin after 
times,are Plazntifes,and only delinquents of an high 
nature are defendants,in this high Conrt of Parlia- 
Hopp*- ment. It is not m—___ Lordſhips conſide. | 

ions were put, I anſwer 
deatia, WntO the Judges of the Land, who are, and fureT 
8144: am ought to be firſt erare graves, ſecondly, erudi- 
tione 


-veralu- ration; towhom the qu 
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tione preitantes, thirdly, uu rerum prudentes, fourth- 
ly, publica authornate conſtitutt. 

The perſons unto whom being thus qualified, 
the place where, is moſt conſiderable,it is the high 
Court of Parliament, the Iudges are called thi- 
ther ( Circa ardua & urgentia negotia reg) of the ro = 
whole kingdome what to doe ( Qued perſonaliter i= _ 
terfint , cum Rege ac cunn caters de conſulio ſuo ſuper di- ds yolt- 
ftis negottjs trattaturi confiluumg, impenſuri.) There- \,. _ 
fore they are not called thither to bee ciphers in 
ayguriſme, or tell clockes, no, thoſe great cauſes 
are mentioned in their writ, and apon that great 
Oath, they are to givefaithtull counſell and make 
dire&t anſwers to your Lordſhips in all things, - 
wherein ( ardua & urgentia regni ) are concerned, | 
and whether? that concexrnment doe comprehend 
the matters aforeſaid. I doc humbly offer royour 
Lordihips great conſideration molt of the matters + 
included in thoſe queſtions are ſolemnely voted in 
both houſes as grievances , as may appeare by the 
proves of Remonſtrance , the Iudges could not 

ignorantof this,and do take notice of the lame 
in their preamble. 

My Lords, In-the third place no man 1s more 
unwilling to diſcover the nakednefle of my Fa- 
thers, if any be, then 1 am, yetthe queſtion being 
not 


+ ratio, 
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not whether the Arke ſhould be reſcued fromthe 

Phuliftines, but whether it ſhould be preſerved ar 
ainſt the negligence of ſome Ophnt and Phines in 

their hands that have the cuſtodie of it, There- 

fore I muſt obey , and as Iam Commanded 1 will 


_ offer unto your Lord{hips, how the preamble and 


anſwers of the ludges might bee fufhcient, and 
wherein they are both defeRive and dange- 
rous. 

The Iudges in the firſt reaſon of their pteam- 
ble, infiſt much iapon the want of preſident: in 
this kinde, onely one preſident in the raigne of 
King Ricbard the: ſeconds time , which they pray 
may not be drawne intocxample, 

My Lords, This reaſon requires a more clcere 
explanation which wee hope ſhall be demaunded 
in due'rime, Je urgeth us to-this juſt proteſtation, 
that before the belt lower in his Majeftics Royall 
garland ſhould wither , wee (hail be ready to wa- 
ter the fame with ſhowersof our blond, even to 
the laſt drop'in his Majeſties ſervice, and with our 
lives and ſubſtance will mantayne the juſt prero- 
gativeof our gracious Lord King Charles and his 
Poſteritie, whom wee pray God to flouriſh on 
earth over us and ours, nntill all Ac(h' bee conyos 
ked belore the latt great Tribunall ; Yet My Lords 
_ that 
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that preſident might be ſpared by the Tudges , of 
thisno more for the preſent, I will not exalperate, 
had they pleaſed, more naturall preſidents might 
be ſtood upon, andcaſlily found, and even in that 
ill cemembred preſident ; if the Judges in Rrchard 
the ſeconds time had made dire and lawtull ans 
{wers, they had c{caped puniſhment and preven- 
ted many inconveniences which enſued, 

My Lords, it preſidents be neceſlaric, of many 
I will enumerate a few, Deutronomy cap. 17 Ver}, 
8. $1 difficile @ ambiguwm, 7c, Almightic God di- 
recs us the way to truth, Deutronom. cap, 32. Ver}. 
7. Interroga patrem tuum,&c, T he Romanes (cnt ro 
Greece for "= of their lawes , in cauſes 


like to happqp , Tt. Liv, decad. z. fol,45.g., Lane 
celotus de Ecclefiaſticis Conſtizutionibus tit, 3. Canonum 
als ſunt decreta Concjliorum, altj ſtatut” altj ditta ſan 
ctorum, Rotroman dglure Cruil tit 4, Pretorum ditta 
© reſponſa prudentthp , which cannot bee withour 
queltions, venerable Bede hb. 1. cap, 27. S. «Algu- 
ſtme demaundedFencrall queſtions; M. Sleiden ſu- 


per Eadmerum, fol, 171. V Pilltam the Conqueror did 
call co the Iadges, ro declare and compile Edgars 
lawes, and S, Edwards lawes, which were buricd, 
and forgotten, by the interruption of the Danyſh 
governemcnt, 
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In chetime of King Henr. 3,certaine knightsof 


Folrons Treland, delired reſolutions in England concerning 


Coparcenerie and received reſolutions according 
to the lawes of England, and this in Parliament,as 
appeares in the ſtatute called late, de Hiber, 14, 
Her, 3. in the printed Booke. 

Ordinationes fatte de itatur” terr” Hibernie at large 
in the Roll of 7. Edw. 2. parte prima,memb.z.C 18, 
Rot” Clauſ. anno 2, Ed, 3, membr, 17. Rex concedit 
quod ad primum Parliamentum omnes Hibernt qui V0» 
luer int lexibus utantur eAnglie fme Cartus ide fiew- 
as, Rot, Clauſ., anno 5.E dy, 3, parte prima membr.2 5, 
[The ſame law in Caſe of wqrdſhips. 

Ordimationes pro Kegimune Hiberme 5. Faw. 3.Pat 
membr.25.& 35.Edw.z parte prima, memb 9g, which 
Confilmum ought to bee underſtood of the Parlia- 
mentas hereafter I will declare. 

Ordmatio fatta de minifiris Regis in Hibernia Clauf. 
18. Edw, 3.parte ſecunda memb. g. & 17, @ anno. 
Fay. z, parte prima m dorſo,& anno 25, Edvard .3, 
membr. 30. 

My Lords,] have not yerlearned how Swllogi/mes 
can be made,or anſwers Cathegoricall, without pro« 
poſitions. I am as Tanorant after what manner 
Ordinances or reformation conld bec made with» 
out queſtions or propoſitions, 

| 
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Ir may be objeCted that the word Quereor Que- 
ſtion is new, that word was nothing ſtrange in Ed- 
Ward the thirds tire, Rot. Parliament, 21, Ed. 3+ 
num. 41, 

The Commons in Parliament prayed that it Camba, 
may be inquired haw, it comes to paſle that the gjg. 
King hath no benefit of his land of Ireland, con» 
fidering hee had more there then any of his an- 
ccltors, may it not be as lawfull to inquire in this 
Parliament, wherefore the King is in debt , and 
yet.his people here gave him more ſupplies them » 
to any of his anceſtors, or wherefore his lawes 
are not obſerved, 1 find no difference, 

In the printed yeare Booke 2.Rich.z, fol.g. the 
King propounded ſeverall queitions to the Indges 
in the Srar-chamber in Cafes not then depen- 
ding, 

Their ſecond reaſon, is fully anſwered to the s; ratio; 
frſt, and for more clearc ſatisfaction, the words of 
thewrit, which bring them hither,are vg to give 
Counſlell crrca ardua & urgentia negotia regni, the 
matters now in agitation arc max/me ardua, maxime 
urgentia.— _ 

The yeare bookes of law doe prove Provifie- 
nes & Ordinationes, and no cauſe is ſaid to bee de- 
pendiyg f, N,B, 32, 4.39.Edw.3.7, b, Thorp, The 
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Lords being aſſembled can make Ordinances as 
ſtrong asa itatute , by the opinion of that Iudge 
ſuch Ordinances cannot be avoyded, but in Pars 
liament, an act or ſtatute may bce avoyded or re- 
pcaled in Parliament, 

W here they ſay that the Queitions though in 
number but 1yenry 1ye, yet they include: fifty rwo 
queſtions, tnat all the affaires of Church & Com- 
mon-wealth may bee included in the reſolution 
thercof, and that they will not bee concluded by 
their anſwers to the lan e, | 

My Lords, the houſe of Commons made the 
queſtions ſo many as they are for the more cleare 
explanation of their candid intentions, and not 
for difhcultic, whereas they might reduce them 
to fewer , but to the end the anſwers might be the 
more pun&tuall , and fſatisfaftoric unto poſitive 
points, and knowne law, and the cuſtody of the 
law, the great treaſure of the Land, being com» 
mitted by his Sacred Majcſty to their truſt,to the 
cnd they ſhould declare howfand after what man- 
ner, they iſſued and di{penicd that treaſure, and 
di[charged that great truſt ? and not to bee bound 
by their reſolutions in Parliament; For Judges are 
and ought to bee bound by reſolutions in Parlia* 
ment,and not Parliaments by them, 

PR EI a7 To 
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To their fourth reaſon , what ſucceeding ages ,, rao; 


will doe,we do well hope, they will not do amille, 
that no occaſion [hall »bee aaminiltred hereafter 
which may inforce the houſe of Commons to 
propound the like queſtions, | 

T hart by reaſon the Kings prerogative and the 


concernementof his other interelts'they cannot * 


anſyer without his Majeſties cſpeciall direction, 
conſidering the dutics of their places and their 
Oathes, 

My Lords, It is manifeſt that by their Oathes 
they arc bound co interprete the lawes truely 'be- 
" tweenethe King and his people , and betyeene 
partic and partic, and if in any Calc granted, it 
cannot be denyed when the Common-wealth de- 
fircs a Declaration of the law in certaine points, 
wherein they conceive theirjult libertics ro have 
beene invaded, Icaſt under colour of prerogative 
which the Parliament holds to be ſacred, ſome mi- 
niſters may preſume (as of late they have cndevo- 
xcd ) todeſtroy the peoples juſt liberties. | 

In the ordinaric Courts of Juſtice, the Judges 
upon Oath arc bound to afford the ſubjeR Juſtice 
againſt the King, and all others, and are appoin- 
ted by his Majeſty for that purpoſe, all writs arc 
in hisMajcſtics name in the Kings bench,the pleas 

are 


ratio 
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are ſtyled Coram Rege , Letters-patents and writs 
origiaall are Teſteme ipſo, the King is therefore 
preſent in Parliament, being che higheſt eribunall, 
where in truely he fits in the cxaltation of Royal- 
tic and greatneſſe, Therefore the Commands of 
all his ordinary-Courts are the commands of the 
King , much more Commands in Parliament, 
where his preſence is moreapparant and eſlentiall 
then in all other Courts of this kingdome, | 

It appeares copioully by the great Charter,and 
by conltant pratiſe of all Parliaments ſince that 
time, that all Courts and Judges were regulated 
by Parliaments, as for the Kings prerogative, or 
revenue, the Judges cannot bee ignorant, but che 
Parliament is and ever hath beene the beſt mane 
tayner of his juſt prerogatives, the beſt overſeer 
of his revenue , which it it fall ſhort , they onely 
are able and willing to ſupply. | 

It is erue, that the abuſesof former times might 
be reformed for the turure by Bils to bee palt as 
ſtarures Yer thatis away about, and we may nor 
looſe the polleſſionof our lawes, and juſt liberties 
nor by new ſtarutes admitt impunitie , or give 
countenance to paſt offences, ſtatutes of this kind 
ſufficient were alrcady enacted and paſiced in for- 
mcr ages, 


The 
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The declaration of a _ MES law, and the ma- ,, rao? 

nifcſtation of wholeſome ſtatutes already cftabli- 
{hed well may helpe the Common: wealth, for the 
preſent, but cannot in any probabilitie fall our 
hereafter to be prejudiciall to the ſtate or Com- 
monyealth, and there is no preſident or example 
of any ſuch prejudice, 

It is conteſled that moſt of the matters con- * 9: 
tayncd in the Queſtions are alreadic voted for 
grievances in both houſes , and that very juſt« 
iy , but how the law is therein, remaynes yet to 
be declared, as rothis preſent Parliament , which 1 
hope in due time (hall bee declared, according to 
law and juſtice, as in many Parliaments beforethe 
fame or the like hath beene often done. 

W here they doe againe infift upon the want of * **59 
preſident, and withall that in the preamble to the 
Queſtions, the proteſtation cleares the law. 

This word Prefident ſtrikes cloſe unto us, | have 
anſwered it before by preſidents, yet ſome more 
preſidents I will offer as often as they ſpeake the 
word preſident 7. 8.El:zaberb Dy. fol.241. 6. placit, 
a9. The Kings Artturney demanded the opinion 
of the Judges, 9g. Elizab. Dy.261, placit.28, Caſus 
Hiber, where the Judges of England figned their 

"Opinions ro queſtions propounded by the lacges 
0 
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of Ireland, 11. Eliz, Dy. fol. 282-6, plac. 26. Caſus 
Hiber. 19. & 10. Elizab. Dy.z60. The Caſe of ar- 
raignement of a Peere, the like 13. Carol: by all 
the Iudges of England; the Earle of Ormonds Caſe, 
and yer in none'ob theſe Cales the matter was de- 
pending betore them. 

Notwithitanding the proteſtation may cleare 
the law, yetin all precedent ages, lawes cleare in 
themlſclyes, for their greater honor and counte- 
nance, they have beene declared and cnacted in 
Parliament. | 

The Law declared by Magna Charta was cleare 
before , y*t it was enacted g. Herr. 3. and in thirty 
Parliaments fince Cooke 8. 19. b, Primes Caſe the 
ſtartate of prerog. Regis, And the ſtatute of 25, 
Edw.3.ot treafons, is declarative and fo are many 
other ſtatutes, eAdam cate the forbidden fraite, 
Cain killed his brother, God demaunded whether 
this was done; yet he could not be ignorant of the 
fa. The firlt article in the C:Turll and Canon law 
Courts,1s,whether there is (ucha law all this is done 
for illuſtrations ſake. 

My Lords, The ground of the Queſtions, and 
the preamble to the writing ſtyled an Anſwer, kepr 
meſo long, that 1 feare much to have treſpaſled 
upon your paticnce;and yet the importance of = 
cauſe 
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cauſe urgeth me to importune your Lordſhips fa- 
your alittle further. | 
"This Queiton is ſhort and yet comprehenſive, 
that we are a free people,is confelled ro my hands, 
to that part of the anſwer I doe not except, the (e- 
cond partof the Queſtion is, whether wee are to 
be governed by the lawes of Fngland and ſtatutes 
of force in Ireland onely. Firſt though I need nor 
prove it, yet itis cleare we ought to bee ſo gover- 
ned, Matth, Pariſ. hiſtoria matori fol, 121, Sir Tohn 
Dawu diſcovery of Ireland fol.rov. King Henry the 

| ſecond held a Parliament at Liſmore in Ireland, in 
which Parliament Leges & conſuerudines eAnglie 
Fuerunt gratanter accepte by the repreſentative body 
of this whole Nation , Mazna Charta and other 
benchciall ſtatutes of England, are here in the red 
Booke of the Exchequer in , and fince Kmg Tobns 
time, and fo is Gervafiu Trlberienfis of the Courſe 
and Officers of the Exchequer, in the white booke 
of the Exchequer of Ireland, leges & conſuetudines 
Anglie received in Ireland by Parliament & other- 
wiſe this appcares, 9.Tohn, pat membr.z, 1. Henr.3, archi. 
pat. memb, 13,10,Hen.z pat membr.q 12+ Henr.3.clauf, a 13 
membr,8. by which words , and by the conſtane 
praQtiſe of all ages fince,this kingdome was gover- 
ned, and ought to be fo by the law of England, » 
- | | the 
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the law of the land, which law as it was alwayes 
here received , conſiſts of three parts, Firſt, the 
Common-law. Sccondly,the generall cuſtomes of 
England, 'Thigdly, ſtatutes here received, The 
Commoen-law that is clearcd already,Cuſtomesas 
| Tenant by the Curteſe, lnne- keepers to be reſpon- 
hible for things within their houſes ,or the like 
when we ſpeake of a Cuſtome in the law , it muſt 
be intended a generall Cuſtome over the Realme, 
and no particular Cuſtome. And this appcares 
by the yeare bookes of 37. Henr-6, fol. 5,21 Henry, 
2.17.18, Particular cuſtomes , as Garvelkind, Bos 
reugh, Engliſh-tenant right, or the like are not to be 
/ intended when wee ſpeake generally of Cuſtome, 
and thele Cuſtomes arc warranted by the Com- 
mon-law of England, being not contrary to the 
ſame, but prerer legem, fo there may bce and are 
particular cultomes here preter legem, and yet not 
contrary to law, as in many Corporations and 
Countries, ſo the wives third of goods is good in 
England , by the cultome of many counties and 
places, F,N.B. 122.7. Edward.q.21.40. EdW.3-38. 
17.Eaw 2. f, detinue 58, Þ herefore it is not contra» 
" Ty tolaw, that ſach a cuſtome is here,over all the 
kiogdome, And yet if any man aske the-queſtion; 
by what law wee are governcd, there is no proper 
| anſwer, 
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an{wer,other then by the law of England. And for $ur. nis 


ceived in this kingdome, ſome at one time , ſome 
at another, and all generall Rtarutes by Poynings 
Act,anmmo 10.Henr,p. but no other ſtature,or new 
4ntroducting law, untill the ſame be firſt received 
andenatted in Parliamentin this kingdome, and 
this may appeare by two declarative {tatutes the 

one 10. Henr 4, the other 29. of Hewr.s, 
-  Thelawof Englandasit is the beſt humane law, 
{oitis anoble and fociable law, and forthe more 
clcere diſcerning of. the truth and equall admini- 
ſtration of luttice it referres many cauſes rotheir 
genuyn and naturall proccedings as Marizrme catt- 
Jes to the Court of «Admiralty, Co, Initirures 260, 
361.Srtamford.57.b.Co.5.106. 107, Conitables Caſe, 
and there the proceeding is by the Ci? law,Co 8 
47.6, Matters beyond theSeas are determined in 
che Court of conftable and Marſhall;Cookes hnitiruces 
391.6. matrers of Larmthe law referres to Gram 
marians ,'Com.'fol,122 .matters meetely Ecclefiaſtt- 
call ro bee trycd and derermincd in the proper 
Conres Cote 7.43 68.C0:63.5.C0,57.1.R 3.4 mat- 
ters of-merchandize to Marchants, 34 Henr 3.Dy,52 
_ &54. Many other caſes vpon this learhing ate to 
be found;Co.g. fol, 50. 51.52, Srrar, Mardlads caſe, 
] 2 Yer 
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the {tatures of England generall Nartutes were re- , 
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Yet in all theſe and the [ke Caſe the tryall and de- 
termination thereof, arc bounded and controuled 
by the rules of the Common-law , they are as Ri 
vers which arc neceſſary to run through the land, 
to helpe the inhabitants thereof, but it they over» 
flow the bankes , the bankes are made higher and 
ſtronger to ſuppreſle their violent current,io in all 
the calcs aforclaid , and the like. 'T he Common» 
law hath limitted the proceedings,it they exceede 
their bounds, witneſle the prohibitions 1n all our 
Bookes, and the ſtatutes of Prowyfoon and premuni- 
re, and caſes there upon in many ages, by which it 
is manifeſt that the Supreame, and governing law, 
' are the Common-law , Common-cultomes , and 
flatuces of 'the Realme, and the reſt, bur miniſters 
and ſervants unto it , brevia remediaua are onely 
by the Common-law, mandaterid; may bee in the 
ſaid other Caſes, 7. Co. CalTwins caſe Dy. 176, 

So that the anſwer as to the words ( in the ge 
ncrall) is ſhort and ought to be politive, 

As to the Courtes of cquitie they have beene 
ancient in England,and the Courts of equity here, 
ought to bee guided by the conſtant proceedings 
in Exgland in ages paſt, I meanc not, bythis or 
that Chancellor bur by thatnaturall and juſt equi- 
tyin the Courts here obſerved, This equitie is 
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of abſolute neceſſitiein many caſes |( ip/« etenim le, 


ges capmnt wt jure regantir) and therefore is inclu- 
ded within the law of the Land, and not to bee 
devided from it, as out of this writing it may bee 
inferred, | 

As to the caſe of killing in rebellion to operate 
an Atrtaynder, it this bee no law in England it can- 
not bee law here , vide Dame-hales caſe com.263.4, 
8, Edw.3 20. fitz Dower 106. Cremptons Turiſdiction 
fol. 84.4.by which it way be urged,that it isan At- 
taynder for that hee prevented the judgement of 
law by fighting againſt the Crowne, and by his 
killing therein , which enſued his unlawfull and 
tray terons a, bur I obſerve to the contrary, the 
books of 7. Henr.q.32 b.& Cook.4.57. Sadlers caſe. 
I doe confeſle that in England Natutes may be obſ0- 
ere as the ſtatute of VVilliam Butler , by which the 
heire may have an action of waſt, Raſtall 5.21. all 
the books arc contrary , and fo is the ſtatute of 


Merton of diſparagment as co an action to bee + 


brought for the ſame,ſoare ſome antiquated lawes, 


40-Edy.3.42.42.4),8. 25.0nc preſent & aiding 


to murder was acceflary , but now is principall 4. 


Hen. 75.18. Com, gg. & 100.a Vicar could not an-, 
ciently have an action againſt a Parſon,qo. Eew.z, | 
28, Finchden the law is now otherwiſe , and ſo of an /- 
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entry upon a feoffee with warranty ft fol, 23. 24, in 
the calc of diſparagement, give the reaſon, becauſe 
that thoſe ſtatutes and lawes were never uſed, ther 
fore obſolere,our calc is nothing like, for life, liberty, 
and propertic being in debate,but an obſolete law is 
no law in force. Therefore the anſwer as to that is 
detective. 

As to the caſe bf a tellon upon his keeping and 
ecrritying of the people, I conceive the anſwer is 
uncertaine and dangerous, it ſuch a fellon raiſe an 
armed power againit the Crowne and terrific that 
way no doubt this is treaſon within the ſtatute of 
23.6dw. 3.or the equity of it,and by the ſtatute of 
10. Hen.7.cap,1z.in Ireland, ſlatuto Hibernie fol. 62, 
bur if ſach terrifying be without raiſing armes, 
or by committing the ſame or the like fellonies, it 
is no more then rhe caſe of purſe-takers by force 
inthe high waves of England, many a man was 
terrified thereby in Salisbur y-plamne , and yet no 
treaſon ; and if there be no ſtatute here , which is 
not in Eugland, to make it treaſon certainly ic can» 
96r be treaſon ; ſince the Conquett , writ of error 
have been brought tor toreverlc Indgments given 
intheKings Bench here., in the»Courr of: Kings 
Bench in England, no'conrte here which is. contra» 
ry to law,can alter the law of England,therefore,to 
what 
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what purpoſe isa declafation of Judges here, con- 
trary.to the law there. T his writ of crror is a writ 
framed inthe Regiſter and appeares by common 
expcrience. I will offer a _ caſe which 1 ſaw 
adjudged in the Kings Bench in England , Paſe 18, 
Jacobi tor Stafford againſt Srafford in a writ of crror 
for to reverſe a ludgment given in the Kings 
Bench inIreland when Sir VV iliamlones wasChicte 
Juſtice here, in an ejefione firme, for that in the 
declaration there was contained among other 
things ducentas acras Montani.Sir VV illiam lones be- 
ing in England, afhirmed the courſe here , to have 
been (o, and vouched many notable Preſidents, 
thereupon an order was conceived that Sr Jamey 
Ley , Sir Hkmphry VV inch, and Sir Tobn Denham 
knights, who were formerly Chicte luſtices here 
ſhould certific the courſe, wha made report that 
the courſe in Ireland was and ought to be, in writes 
originall and Iudiciall to be directed by the Regi- 
ſter, in pleading to be guided by the books of cn» 
trics,and thereupon the Iudgement. was reverſed, 
And the Chicte luſtice Montague (aid, that if they 
- did not procecd in reland according to law , they 
ſhould learne it, And ſo I conclude thatthe anſwer 
to the firſt Queſtion, is inſufficient. 


concerning 


As tonching the ſecond Queſtion , which 1s *» Ui 


».Anſwe. 


(72) 
concerning the Oath which this Iadges doe take, 
the queſtion is whether the [udges of the land doe 
take the Oath of Iudges ? Andif fo, &c. 

The anfyerot the ludges to the firſt part is, 
that they confeſle they take the Oath of ludges, 
which 1s ſpecified amongſt the ſtatutes in 14. Edw. 
3, and z0,Edward.z as 1 ſaid before,and that they 
may not ſtay,hinder,or delay the ſuite of any ſub- 
ject or his judgement or execution there upon, 
otherwiſe then according to the law and courſe of 
the Court, where they fit under pretence of any 
a&of ſtace , proclamation, writ, letter, or dirc- 
Qtion under the great Scale, or privie Scale, or pri- 
vie Signet, or Lecter , or other Commandement 
from the Lord Lieutenant, Lord Deputy, Iuſtice, 
Iaſtices or other , chiefe Governor of this king« 
dome, moſt of which doth appearc by their Oath 
expreſied, expreſled in the ſaid ſtatutes, and the 
ſtatote of 2.Edw,z.c 8.and the ſtatute of 20.Edw.3, 
as to the Barons of the Exchequer , and as the 
know no puniſhment due to the Judges for 
their deviations and tranſgreſſions without other 
aggravation , ſo they know no puniſhment layd 
downe by any law againſt them for their devia« 
tions and tranſgreſſions, in hindering, ſaying, or 
dclaying of Jultice, contrary to their ſaid Oath 
| other _ 


"0-8 73] -- 
otherthen'what is declared in their ſaid Oath,ant 
the ſtatute of 20, Edw,z, | 

I conceive the anſwer is not a full and perfe&t 
anſwer to the Queiton, For where the Queition-is 
whether the Judges nader pretext of any-a&t of 
Rare, proclamation, writ, Letter-ordire&Rion un- 
der the great, or privie Scale, or privie Signet, -or 
Letter, or other Commandement from.the Lord 
Licutcnanr, Lotd Depurie, luſtice, orluſtices, or 
other chiefe Governor or Governors of this king- 
dome, they may hinder, ſtay, or delay the ſuite of 
any ſubject, or his judgemear, or execution there- 
upon ; if (o, in what cafes,and whether,if they doe 
hinder, ſtay, ordelay ſuch ſuire, jadgement,or ex- 
ecution thereupon, what puniſhment doe they in- 
curre for their deviations and tranſgreſſions 
therein. 

To this they anſwer, that they may not ſtay, 
hinder, or delay the ſuite of any ſubje& , or his 
judgement, orextcution therupon otherwiſe then 
accordingtothe law, & courſe of che Court,where 
they fir, under prerence of any att of ſtate, pro- 
clamation, writ, lettct,or direction,under the great 
' orpraivie Sealc,or privic'ſtgnet, or ker, or. other 

commandernent Rome! Lord Licutcnant, Lord 


Deputy, luſtice,or Jaſtices,or other chicke Gaver+ 
nota bt rp nor 


. 


[74J 

n6r,or Governars.of this kingdome;whentas they 
cughtto have expreſied ghe particular oh this cX- 
ception , for by thatclaute, it is tuppoled,or. may 
be Krongly implyed ;that in tome cakes they may 
hinder, ttay;ordelay the fuite of (any ſobjett, ot 
hisjudgement, ar execution (therupon, under pre- 
eext of any act of ſtate, prochamarion,tener,ordd 
recion under the great or prvic Sealc , or privie 
fignet, or other Commandement from the Laid 
Lxurenant, Lord Deputy, Luflice , Juitices, or 
other chicte governor, or governoss of this Kings 
dome ,. which they ought co have exptctlcly layd 
downe , the queſtion being it they may ſtay, hin 
der,or delay the ſuite of any fubject upon any ſuch! 
pretext , then tofer forth inwhat Caſes j. which 
ought tobe particularly anfwered unto. 

In the next place the Queiton is , if they doe 
ſtay , hinder , or delay ſuch. tune, judgement, or 
execution therupen;zthenito ferforthiwhart punithe 
ment they'doeinourre fortheir-deyinion;ortrank 
greſſion therein 1 £100 blo 0 00H 0h 

Voto tlits they anfwerzabephrowy nocputtiſhs 
mong due r6{ahc ludges/forrtore deviations tnd | 
tcabigreſſoms3uhoue gtheriagornvintion,/! i, 1" 
; This hconcclvens. an implication, hit there 
is apunoment where: there is! romter! bf thr 
. 30% pul Vation, 


f 


(25), | 
vationand dhocafareigpnght to, briexprefled what 
oaixot $6 aggravation they inxcnd theilamae to bo; 
© They further lay , they know no-pynithment: 
lyddowpepy m_—_ agaittti chem, tot choir.de- 
weons at txanigreſiioos.in hindering, fRayingzor| 
dayihgetOuiticocontrary co their -urugr; ans 
jhcn Abazus)deelarsd: in chcicfad Oath, and the 
lot of andy, 3 213, T7! —Y 8 109) | 
.nKhwloataive not to bee'a full ways Jin re- 
{pdts did pumiihmenc layd downe in that Oacth,is 
n a generality; rg. that the Judges fo offending 
cob trary vo cheid Qathyate tobe ar che Kings will 
of body lands and goods, which they ſhould de-» 
Elaye,, and Expreilo how'rtarre' that aver 
extedderh 10 thei bodics, lands; and goods,! . »!: 

FR Nebochos4mprifonment wf cheir bodics, or-in 
| theirlives,and whether in fortciturool their lands! 
gonads, or-awel(c? | 3 
-:1'F bc becachof ad Oath: i 45) avery high offence/ 
endaka higher it is,] thatthe matter it doth con- 
gerae is a6; greacer,,.and"thereforeic is much,/e- 
cundum ſubjectam materiam. 
1:le is a0 bel aonfidered 16: whom: the oath! of a 
iadge made; andwhas ryarter x doch concernce. 
+ Tohe finibrhvOmlvismade to Gos eRing 
aa tdthe Copmmontayealth, | 
V K 2» For 


For the matter, it is_comterning- the troe atid 
equall adminiſtration and. difiribution of luſtico 


rothe people. $410k 
If & ludge doc offcnd. contrary to his Oath 
he commits breach of the truſt repoſed in himrby 
the King, beſides the violation of hiszOtrls.Looke 
n. truſt betweene Common perſons. A man 
makes a Leaſe for yeares,the makes afcoff- 
ment,this is a forfeyture of his eſtatebythe Come + 
5.Ed. mon-law., by reaſon of the breach of traſt, Leſſee 
+* for lifein-an.attion broughe againſt him prayes 
in ayde of a ſtranger< this is a forfeyture of hug 
chtatc. 
| 36-Hen. Lf quid Juris clamar brought againſt Leſſee for 
©2% life, heclaymesafer, which is found againſt him, 
this-is a forfeyrure of his. cltate. So-much-for: 
breachof truſt, 
14H, To come untoa falſe verdidt given by a turie; 
7-14. which is a breachof their Oathahey being ſworne* | 
ad rveritatem dicendam. For this falſe. yverdit an 
attaynt lycth at Common law againſt: che petit 
lury. 
The judgement-at the Common-law in 'an/at- 


Quod amuttar liberam lrgem 1 perperam.” 2. quod 
foriifaciat ownia. bona U. Catalla /ua.,.3. quod terre 


tad 


tayntimporteth eight grievous puniſhments. 8. | 


(7F OY 
& Ee WELLER Ls iu \CApIArtar , 4, - 
quod uxores Wf libert extyr-donns>funs eyonntwr; 5. 
guod domu ſue proftrentity,, * 6; quod arboresſue extir- 
pentur, 7. quod prata ſud--atentu#:., B-& quod cor- 
fora ſua Carcers 'mancipeatir. So odigus- is perju- 
rie in the eye-of the'Common-laws It follow- 
th therefore- that the breach of 'the Oath of a 

ymaneria confiderata, in regard it tends to the 
ſabverſon of Tuſtice;is-an offence of an higher na- 
curedeferving a farye greater puniſhment in his: 
body, lands; and goods; as I-conceive. 


ts queſtion-is very ſhort and as plaine, it is'3. quett:” 
no-more then-whether the Councell-rable be a Judi. 3 


catorie ,inv Croill-cauſesberweene ſubject and fub- 
je for lands, goods, or Chattcls,and by what law. 
The anſwer is wholly ad almd. But it 1sanfyered: 
fully by the great Charrer capit..11, 9, Henr,3, Com- 
muna placita non ſequantur Curiam noliram , Com- 
mon-pleas, which arethe pleas in queſtion ſhall 
not follow the Kings Court, againe cap. 29.. No 
Preeman ſhall be taken , impriſoned , put off his 
freehold, liberties & free cuſtomes,&c.other ther 
by the lawfulljudgement of his Peeres , as by the | 
law of the land, 

This great aſſurance in the 38, Chap. of the ſame 
ſacuce was granted for the King and his ſucceſlors 


© (_ 


© *of aovk, in watiy.ages piſheng5gachnieatowers: 


bk we Cd 
28. EEENT: 
| Thegreavkb9147 ivyagaigs 
onelyi(ſa gue 
ys Kingor __ Can, ge Pg 
King 1550 Ve ang, manday aewbodawyhel 
ladge by tvs Qu, 45 4 5:44/ddunditn ddd 
righeberweenftha King and Sapoop 
right ſtrengrhens the Kings prexoganine; profit 
dents or pradtiſe. coneraty #p-j0;mastht: Hagyateare 


made upomthefnutt iborties; whictrwerealwayes: 
removed by Parliatncats. Yer L malt confelle thac; 
of alhnquicy deny pleas have becae held:in che 
K10gs Royall boufe; as1n the\Gayst held by abs 
Marihaltefche:Kiogs houlhold\for bom 
vithin the Verge, Fleza, ib. 2360p, 4, hot whtne-that: 
Court exceed gifs duc bounds deglaratory ſtattuIGer 
wetc.alwayes made zo mecre chem dg matichietesar | 
the commen- wealth, when chey, medicd wich land) 
or the bkc,as appeages by: the: Hatug of rigs! 
ſuper Chartam 28, Edw.1. 15. R.,2. abirlzoedll rhe + 
ftarures My Lok$ ,"and manyrmert:to. this put- 
I vndcoyably of farce in this/kmgdomeg- 


and | 


(799) 
and none: of thetn tan be with ir puhitic kidto be 
obfolere or antiquated. 

My Lerds,they raiſeanotherdoubt, 14 that as 
the'K 1ng may grant cognizance of ple: as tO Cor- 
pozaticns , or the like, and therefore tothe Con 
cci|-rable ; if ehys-neede an antwer,, ] will anſwer it 
thus, hat a grane of cognizance never wa 's, nc y- 
eher cawic bearherwiſe, thento procecde per legem 
terr, or per judicium parmm, & in the fanic manner 
as Courts doe ptoccede at Common-law, and not 
_ paper petitions z.or- furnmary hearings 6 uchy- 

OpNIAANce WAaSmover granted, the K 1 ing,1s at lollc 
by & tuch —_—— he looleth tmes upon origi- 
nals , he wotkerh amerciaments, and Gpcsiacidene 
to every jedgementat Common aw, as | laid be 
tore, he-lubjedt nmvergoeth:an inconvenience, 
Firlt che law will :qcchne,wries- owginall will by 
diſuſe be forgotten, Clerks who ſhould draw them 
diſcomaged to bearne'; kybl{ proceedings: out of 
doares being the! foandari&n of .the Jhaw;-and in 
ſtead ob. regular ands orderly procceding , rude» 
tile andbatbariſme zatvoduced, che. firbject will 
loote the begolngt #nsatomre a whicot error; 
by ulobahedaw imma artuccc hwolapdinidfalte 
verdidis ovemorieeusjudyments/jbe witlloaſcthe 
* bywinr of Chis whrtancy,wijolomighrepaitaped 


M20 >U * chaſer 


FP 


WA. nab: 
-ehaſer,in caſe his acquired purchaſe were not good; 
Whereas if a Judge or luror doe wrong , the re- 
medy isat hand, but againſt the Lord Deputy and 
Councell,who will ſceke for it?therefore the coun- 
renance of this Tudicature: in Common-pleas, is 
againſt che Kings prerogarive,and the peoples juſt 
rights:both which the ludges ought to maintaine, 
and likewile againſt the intent of your Lord(hips 
order. t 

My Lords, as in England, thefaid feverall ſta- 
tates were made to prevent the inconveniences 
aforcſaid, one good ſtatute was made in Ireland, 
28. Henr,6, cap.2. Iriſhſtatut. fol. 15. which dircts 
matters of Intereft to be determined in the Com- 
won-pleas, matters of the Crownein the K imgs-bench, 
matters of equity in the Chancery: This law,if there 
were no more , regulatcs.the procecdingsin this 
kingdome, 1 

The [udges infit upon the:wards in the end of 
that ſtature; wiz. Saving the Kings prerogative, My 
Lords, this was ftood napon atthe late great tryall 
in England , and calilyanſwered,, for by/the Com« 
mon-law, the King way by-bis iprezogative,ſuc in 
any of. the foure Courts ,fÞr-his/particular inte» 
ceſt, alchoughic be contrary rothe nature of that 
Coyrt,for he may ſne 4 Quare impedes inthe Kings 
T3119 -  Benchy 


—_ 


(31) 


Bench, & the like, yerſo as the ſaid faite be boun« 


ded by therules of law, I will demaund a queſtion 
whether the King may bring 4 Quare 1npedit in 


paper,at the Councell-board, the Kings now At- Sir Tho- 


4 mas 


turney, I am confident will anſwer me , he caanor 


The word ſalwvoor ſaving is in conſtruction of Kugie, 


law of a thing in eſe or exi3tente, and no creative 
word, 26. «A. pla. 66. and cannot in the Kings 
Caſe be conſtrued to overthrow the law,nor many 


expreſle,and poſitive acts of Parliament, 
My Lords, in all hambleneſle and dutie I will 


' 2nd muſt acknowledge his Majeſtics Sacred and 


lawfull prerogative, whereof the King himlſelfe is 
the beſt expolitor, in his anſwer to the Petition of 


Tight, Polrons Har. fol,1433. he declares that his pre« 
ſos is to defend the peoples libertie, and the 


xoples libertie ſtrenghtens the Kings preroga« 
ive, the anſwes was a Kingly anſwer , and (More 
agjorim) this is conformable to the great Charter, 
nd to all the ſtatutesbefore recited, 'The govern» 
-:entof England being the beſt in the world , was 
wt onely Royall, but alſo politicke , ſome other 


brinces like Cam, Nemrod, Eſau,and the like hun- 
| ters of men, ſubverted lawes ; The Kings of En- 


and maintayned them , and did never allume the 


power to change or alter the lawes, as appear = 
*OF 4 


(82) 
Forteſcue that grave and learned Lord Chancellor in 
King Henry the ſixts time de laudibus legum «Anglis 
cap.9.fol, 25.and in the ſame Bookecap, 36, fol. 34, 
nor totake his peoples goods, nor to lay taxe, nor- 
tallage upon them , other then by their free con- 
ſcat ia Parliament, this appeares by the Booke Caſes 
in 15. Henr.4.fo[,14.15.16, the great caſe of the 4yl- 
wage of London , and inthe Caſe of toll-rravers and 
zollchrough 14. Henr 4-9 37.Henr.6.27,8,Henr,6.1g 
all agreeing, nor to alter the nature of land as by 
converting land at Common-law to Gawelkind,or 
Borrough Engl:/þ or econuerſo; as to the eſtate,other- 
wiſe as tothe perſonofthe King Ple, Com.the Lord 
Barclyes Caſe fol. 246.247. Yetitis moſt true that 
the law of the land gives the King many. naturall\ 
and great prerogatives,farre beyond all other men, 
as may appeare in tne ſaid Caſefol. 243. but nott 
_ doc wrong to any ſubject, Com. 246. The perſon of 
the King is tooſacred todoe a wrong in the inten 
tion of Law; if any wrongs bee done his miniſte 
are Authors and nor the King; And the Kings af 
prerogatives, by the Kings Royall aſſent in Parlia; 
ment were bounded, limited and qualified, by ſeve 
rall Acts of Parliament,as if Tenant in cap.did alien} 
at Common-law without licence,this was a forfey* 
ture of his eſtate Plo; Com, caſe of mines fol, 332+ 
1 ge OD ee: the 


(33) 
the Ratutes of 2. Edw, 5. cap 14. makes this only 
fnable, & the ſtatute of Magna Charta cap.2 1, takes 
away the Kings prerogative, for cutting woodes 
where he plealed : many other calcs there are up» 
on this learning. 

By this great Iuſtice and bounty of the Kings 
of England, the Kings grew ſtill greater and naore 

rmanent, 

The people became free and wealthy,no Kinglo 
oreat as a King of rich & free people. It che Couns 
cell-rable may retaine cognizance of cauſes cotra- 
ry to the Law, & to lo many Acts of Parliament, 
why may they not avoyde all Acts of Parliamenc 
aſwell? I his no man will afirme, nor they intend, 

My Lords , two objc&tions ſeeme to ſtand in my r,objeey; 
way. Firſt,the multitude of preſidents countenan- 
Ccing the cophizance of the Councell-board in the 
matter aforelaid,ſome in ancient times, and of late 
in great cluſters & throngs. Secondly,that in book 4.obieg; 
Calcs irappeares,theludges of Law did take advice 
in their Jludgements with theK ings Counlcll, as 49 
Ed. 3.fol. 34. 39. «Af. placito primo z35.Edw. 3.t0l.35. 
19.Edvw. 3. fitz. Judgement, 174. 

In anſwer to the firit, as for the maltitude of «. Reſps 
preſidents ( hinc :lle lachryme } there is our griete, 
I find in our Bookes that prelidents againſt Law, 
*=F doc 


3. Reſp- 
ad zx.Ob- 
zect, 


(8) 
doe never bind, there is nodowne right miſchicfe. 
But a preſident may be called upon, to beare it 
up; Iud:candum eſt legibus non exemplis,Cooke.,4. fol.33, 
Mtrons caſe Cooke 11, fol, 75, Magdalen Colledges 
caſe Cooke. 4. fol. 94. Slades caſe , multitudo erranrum | 
non parit errori patrocininm, 

] anſwer to the ſecond that in thoſe yeare books 
of Edy.3. Itis true, that the Judges appealed to 
the Kings Councell for advice in law, bat who 
gave the Iadgment ? the Judges, and what Iudge- 
ment ? a legall Iudgement, and no paper or atbi-- 
trary Judgment. 

If this objetion were materiall, I might anſwer 
further , that the Councell here may bee under- 
ſtood, the great Councell (wiz.) the Parliament 
{ propter excellentiam ) vide Cooke, 6. 19, 20, Grego- 
ries caſe. By the ſtat. of 4. Ed. cap. 3. 14. and 36. 
Edwg.c.1o.Raitall, fol 316. Parliaments were then 
to be held once a yeare,, the booke of 59. Eaw.z. 


fel. 35. in the caſe of @ formedon ; may well warrant F 


this explanation of thoſe books, the Biſhops, Ab- 
bots, Earles and Barons mentioned in © laid 


books , may be well taken ro be the Lords houſe, -F. 


which might fit by adjournements in thoſe times 
of ircquent Parliaments, My Lords, 1 kepryon 
coo Jong upon this Queſtion, I will be as ſhort in 
_ 


(8) 

the next. And (o 1 conclude the anſwer as to this 
point is no anſwer,and whether the matters there» 
| In comprized be of dangerous conſequence | ſub- 
mit to your Lord(hips. 

If the Chicte Governor and Coancell of this 4 Quets 
| kingdome cannot heare or derermine the cauſes * — 
aforeſaid, ſurely the Chicte Governor alone can- 
| notdoe it, all I have ſaidto the third I doe apply 
to this Queſtion, together with one preſident 
worthy your obſervation in 25. Edw. 1. Clauſ, m, Archiv: 
29, wherel have an authenticke coppie (Viz.) tout; 
Clanuſ, viceſumo quinto t.aw primi m. 20. 


De co» 
munibus 


Rex dilefto O& fideli ſuo Tobannz VV ogan, Inſticiario pe bilas 
uo Hibernie ſalutem ; cum mtellexerinmus quod Tos co coram 


muna placua que nous temporit us retroattis,per brevia als Hi | 
originalia de Cancellarianoitra Hibernie placatart , de- _ 
berent, & conſueverunt, per billys & perttrones Vacue quam 
| 4s jam de novo coram Tvobs deduct facitis, & etiam rer- nendie 
mmart, per quod, feodum (igullt no(tri quo utimur in Hi- 
bernia,Q fines pro brewbus dandu ad alia commoda ques 

mobis inde ſolent accreſcere dt ver fimode ſubtrabungur, 

mm noitri & mcolarum partium , llarum , damnum non 
modicum , & gravamen. nolentes igitur hujuſmodi no. 

\ T1ares fiert per quas nobis damna gravia , porerunt 


evenre, Vobus mandamiu quod fi ita eft,tunc aliqua plas 
ita 


(2) 
cita comunta , que per brevia ori gimalia de Cancellaria 

 noitra preditt” de jure & conſuerudine , bucuſque Vis 
firata habent termmari per petitiones © bill.us cor am v0- 
bis deduci, placttari, aut termmart ae cetero nu[latenus 
preſumaris , per quod Tobis imputari debeat aut poſsit 
n0Uum, incommodum, 1n hac parte, 
Teſte Rege 4d Sheilomam,xx1y, die Marty, 


 Conrvenit cum Recorda, 
VV illam Collet, 


RR” 


Your Lord(hips , may ſce that in Edward the 
firſts time the King took notice,Firſt, that the ſaid 
petitions were void. Secondly , that his revenues 
were thereby impaired. Thirdly, that it was a+ 
gainſt the Cuſtome of the land of Ireland. Fourth- 
ly , that it was to the grievance of the people of 
Ireland, Fitchly , he comanded JobnFYY ogan , then 
Chicfc Governor , not to preſume to dealc in the 
like proceedings thereafter; I marvaile not a little, 
wherefore the Judges in our time after ſo many 
as of Parliament lince 25. Edw., 1, ſhould make 

any doubt or queſtion to anſwer this cleerly. 
5-QuitÞ My Lords, | humbly defire not to be miſcon. _ 
ſtrued in the debate of this Queſtion , my mean- 
ingis notto pry into his Majeſties juſt preroga- 
tiVCS, 


tives. Qu: enim majeitatem ſcrutatur Principis, corruet 
ſpelndoreejus,the old fayinginEnglith is as good, he 
that hewes a block above his head, the chipps will 
fall into his eyes, The Queſtion warrants no ſuch 
ſcautinie, I may not officioully ſearch into ie, The 
ucſtion is onely , whether grants made of mo- 
nopolics to a ſubject be good in law, And whether 
by pretext of ſuch grants the Kings free people 
may looſe their goods by lcifures, or may be fined, 
impriſoned, pillored, & papered, &c. Thoſe things 
have been done and acted in many caſes, where 
the Monopolices were Judges and parties, in which 
aſc if an act of Parliament did erect ſuch a Iudica- 
toric, it were void,as againſt naturall Iuſtice, Cooke 
8.113. a, Dottor Bonhams caſe ; | ſpeake to that 
thing, that odious thing, Monopolic, which in law 
is dete{table Cooke 11.55.b, the Taylors of Ipfwich 
caſe, by which any ſubje is hindered to exerciſe 
his lawfull crade, orlawtully coacquire his living, 
and the Condition of a bond being to reſtraine a» 
ny mary from his trade, the bond is void in law, 
2 Hen, 35+ 0. | 
In this caſe the Iudge Hull (woare ( par Dieu) if 
hee who tooke this bond , were preſent he would 
fine him to the King , and commir him to priſon , 
by which caſe I obſcrve , thatthe conſent of the 
partie, 


partie cannot make it good; Thata Patent of any 
juch Monopolies is a grievance againſt the Com- 
monwealth,and con{cquently voyd in law,the caſe 
was of Cards which is obſervable Cook 11.55 ,86.87 
Wc. & Darcy & eAllens Caſe T here is a Condition 
tacite or exprelle in every grant of the Kings, 11a 
quod patria mags ſolito non gravetur vel oneretur,,otd, 
Fitz,.N. br.fol.222 Cod. ad quod damnum, 'I his lear« 
ning isſo cleare as to Monopolres thus ſtated , that I 
will dwell no longer upon them, as 1 hope they 
may no longer reſide among us, The anſwer is in» 
ſafhcient; as in the caſe of a new invention of ma» 
nufactory-or the like; in ſuch caſes a Patent may be 
good they fay for certaine yeares , whereas the 
yeares ought to be competent, ten thouſand years 
are certaine,but not competent, and they who of- 
.fendare to give damage inan ordinary Court of 
Juſtice ro the Patencee, unto which they adde ( or 
otherwiſe) Oh, this arbitrary word ) the like arbi- 
trary advice of others (I feare } hath occaſioned 
this Queition, W here Monopoltes were clearlþ voyde, 
puniſhments were inflicted upon, The honeſt man, 
and the Monopoliit eſcaped, they anſwer nothing to 
the loſle;of goods, heavy fines, mutillation of mem- 
bers, the before recited ftatutes direR cleare an« 
twersto theſe particulars, A 

| My 


(8) 
. My Lords, the ſtature - Magna Charta cap. v0. 
{quod omnes Mercatores tam indigene quam alitn'gene) 
have free paſſage fine omnibus ma'us rolnery , & con- 
ſuerudinibus ex «Anglia & in «Anglia,nftantea publi- 
ce prahubits fuerunt, the ſubſequent ſtatares decla- 
ring many oppreſſions and grievances occaſioned 
by reſtraints in trade and Commerce made trade 
free for vituall and merchandiſes, and inthema 
Nifi,&c. is omitted as the ſtatute of 9.Edw.z.c.t. 
25, Ed. 3,cap.2.2.Rich,2.,cap.t, tt Rich,2.cap.7. 
16,Rich,2,cap.1.thele Ratutes give double damage 
to the party and the offender to be impriſoned. 
The ſtatute of 21. 1acob,c.z. in England,again(t 
Monopoltes, in the exception of new inventions 
limits che time to a reaſonable number of yeares, 
Viz, fourteene yeares or under, whether the hea» 
vic puniſhments aforeſaid,can be in this caſe eſpe- 
cially the private intereſt of a ſubjc being there- 
in onely or mainly concerned , Magna Charta cap. 
29. gives me a cleere anſwer and fatisfatory; Nul- 
dus iber homo capiatur impriſonetur ,diſſeifietur vel ali. 
quo modo deſtruatur, Wc. mfi per judicium parium & 
degemterre, it this be law or a lawfull Rtatute as no 


1 doubtit is, the queſtion is ſoone anſwered, 


My Lords, by this time you know , how the In- 
nocent was actually punilhed,in theſe caſes; Now 
ITE M Sy itis 


| 
/ 
: 


| 


( 90”) 
iris time, and not improper to ſhew how the Nos 
cent ought to be puniſhed , who rooke unlawfull 
Monopolres, & ſeiſed the ſubjects goods by violence, 
impriſoned, fined, mutilated, and deltroyed the 
Kings people, and cauſed all the evils that depen» 
ded therevpon ; For that, my Lords, it is not with« 
in my charge, yet I hope it ſhall not remaine un» 
repreſented by the houſe of Commons , nor un« 
remembred by your Lordſhips in due time, 

'To this the ludges anſwered nothing, bur with 


| «4v{ver 2 reference to their anſwer tothe third, whereas in 


truth this comprehends ewo matters beſides of 
great weight and conſideration , frit whereas the 
third quelition concerncth thedeciſion at Coun 
ſell-board of marters of intereſt onely,' This que- 
ſion is of matters of puniſhmeat,ia an extrajudi- 
ciall way, ſecondly this queſtion demands know- 
ledge of the puniſhment due to ſach as vote for 
ſuch extrajudiciall puniſhments , to theſe mayne 
matters there isno anſwer at all, 

My Lords, the ſtatutes and authorities before 
mentioned upon the third and fourth queſtions 
againſt the determination at Councell-board, or 
before the chicte Governor in matters of intereftz 
doclcare this bufineſle, asro the puniſhments de- 
pending upon thoſe intereſts, althovgh nor & con4 
Mere 


(91) 
werſo. And as for ſach —_ and acted there- 
in if they be ſworne Iudges of the law, the before 
recited Oath of 18,Edw.z. declares cnough. 

His Majeſty at his Coronation is bound by | 
Oath to execute juſtice to his people according to 
the lawes,this great truſt the King commits to his 
ludges, who take a great Oath to diſcharge this 
cruſt, if they fayle therein, Sir VVuliam Thorp in 
Edward che 3.time'for breaking this oath in poore 
things, was indited thus. Quyza predithiu V/Uliels 
mus T horp babutt Sacramentum Domint Regis erga po- 
pulum ſuum,ad cublodiendum,tllud fregit malitioſe falſs 
C7 rebelliter , quantum 1m ipſo fur, this Extends to a 
ladge onely who tooke that Oath , & habur leges 
terre ad cuſtodiendum. 

Thetrutit berweene the King and his people is 
threefold ;Firſt as berweene Soveraigne and Sub. 
jet, Sccondly,as betweene a Father and his Chil- 
dren, unde Parer Parrie;Thirdly,as berweene Hul- 
band and Wife,this ernit is comprehenſive of the 
whole body politicke, And for any Magiſtrate or 
private —_ to adyic,or contrive the breacthof 
this traſt in any part,is of all things in*this world 


' themoſtdangerous (ve hommi ill.) 
Firſt, I doc conceive that an att of tateor Pro» ,, gue, 
clamation cannor alter th? Common-law, nor re- 7:Aaiwer 


M 2 ſtrayae 


, (92) 
trayne theold, nor introduce a new law,and that 
the ſame hath no power, or force to bind the goods 
Jands, poſleſſions, or inheritance of the ſubject, 
but that the infringing thereof is onelv a con- 
rempt., which may bee puniſhed in the perſon of 
the delinquent,where the Proclamation is con- 
ſonant, and agrecable ro: the lawes ,. and ſtacu- 
res of the kingdome , or forthe publicke good, 
and not againſt law , and not otherwiſe pu- 
nilhable, | 

I do conceive, thata Proclamation isa branch 
of the Kings prerogative, and that the ſame is 
uſcfull and neceſſary in ſome caſes, where it is not 
againſt the law, whercin the publicke wealc is in- 
ecreſied, or concerned,but that any claule therein, 
contayning forfeyture of the goods, lands, or in- 
herirance of the ſubjes, is meerely voyde ; for 
otherwiſe this inconvenience will enſue, That 
Proclamations or a&s of ſtate, may bee made in 
all cafes, and in all matters to biad the libertie, 
goods , and lands of the ſubjects; and then the 
Courts of Juſtice that have flouriſhed for ſo ma- 
ny ages may be ſhar up, for want of uſe of the law, 


or execution thereof , and there is no caſe where *|' 


an offence is committed againſt law , but the law 


w.1l find out away topuniſh the delinquent. 
+ _ _= 


| a MAT IE... 
The King by his proclamation , may inhibie Najura 
his ſubject thar he ſhall not goe beyond Sea out of — 
this Realme without his licence, and this without Fee 
any writt , or other Commandement to his ſubs rice * 
ject , for perchance' the King may not finde his 7.” 
ſubje&t , or know where he is , And if the ſubject ed. 
will goc out of the Kings Realmes contrary to divertas 
this proclamation;this is a contemptzand heſhall Pm 
be fined rothe King for the ſame , as ſaith Firq- was pars 
Herbert, that ſach a proclamation can prohibit the camnor 
Kings ſubjeRts to repayre into England, for En- >* in: 
gland is our Mother', and though the Sea divide the xings 
ns, thar'Sea isthe Kings, and therefore it is not ,Q,, * 
pars extra in this ſenſe. 

Irſcemes by the Lord Chauncellor Fgertons ar- rol. 1s: 
gament upon the cafe of poſt nats, that a proclama. *'3* 
tion cannot binde the goods, lands,or inheritance v 
of the (ſubjes, | 

A proviſion was made in hec -oerba , Promiſſum Natora' 
et coram Domino Rege «Archiepiſcops , Commibus & ew: 
Baronibus quod nulla affis ultime preſentationis de c4- v —_* 
tero capiatur de Ecclefiaſticis prabendatis, nec de pre- > r; 
bendis , but I doe nor finde any forteyture or pe- — 
nalric upon the libertic , goods, or lands of him © ® 
that would bring an aſlize of Daren,preſentment 


for a prebendary. 


} 


Ideo 


;Hen;s, 1 doc finde that a proviſion was made in hec 
tus Het. cverba Promuſſum eit @ Confilio Regis quod nullua de 
279 poleitate Regus Francis reſpondeat tm Anglia antequam 
eAnglict de jure ſto im terra Regs Francie, &c. Yet 
by that proviſion no forfeyrure upon the lands,or 
goods of him who {ucd 4 Frenchman in England at 

that time. 
$5-Heer, Jristruc that a Cuſtome may bee contrary to 
% ***  thelaw, and yetallowable, becauſe that it may 
have alawfull commencement, and continuall 
uſage hath. given it the force of a law , Conſuetus 
do ex certa rationabilt cauſa eftare pricvat communen 
legem, but no proclamation or act of ſtare may 

altcr law. 

For example ſake , at Commonelaw a Procla- 
mation cannot make: lands devifable , which are 
not devilable by the law , nor alter the courſe of 
deſcent, $5 2.34 ) 

37-Hen- The King by hisLetters-patents cannot doc 
Eds... the fame, nor grantlands to bee ancicne demeſne 
at this day, nor make lands to be deſcendible ac- 

+ . cording the courſe of Gawelkind or Borrough En- 
£hfþ , unleſſe that the cuſtome of the place doth 
warrant the ſame,nor GaTelkid land to be delcen- 
dible according the courle of law , 4 fortzort an act 
of ſtate , or proclamation, which Lboldto: W=_ = 

bl | ; c 
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(95) 
leſſe force then the Kings parent under the great 
Seale cannot doc. it, c 
And in the caſe of Iriſh Garvelkind , it is not 
the proclamation , or act of ſtate, thar did abo-* 
liſh, or alter it, but che'very cuſtome! was held to 
be unreaſonable and repugnant to law. 

If an act of ſtare bee made, that none within ,. Cai 
the kingdome ſhall make Cards but Tohn ar Szele, x6. 
this act isvoyde, for the King himſclfe, eannot 
grant a Patentunder his grear Seale, to any one 
man for the ſole feazance of Cards; Soir is of all 

oclamations oraGts of ſtate, tharareto the pre- 
judice of Trafhcke, trade , ar Merchanr affaires; 
or fbrrayling of Monopolies, or againſt the free- 
| dome and liberticot the ſubjects, or the publicke 
good, as I ſaid before. 

Allo it proclamations, or aQts of ſtate may al- 
ter the law, or bind the libertie, gocds, orlands of 
the ſubje@s, then will a&ts of Parliaments bee to 
no purpoſe , which doe repreſent the whole body 
of the kin gdome,and are commonly for creating 
of good and wholeſome lawes, 

-+ Therefore Iconceive , that all proclamatiors 
 madeagainſt Jaw, arc abiolutely voyde, and that 

the iofringers thereof vught not to locſe, or for- 


eyte their liberty,goods, or lands, 


And 


- (86) 

And for the |" of ſach Tadges that 

vote herein, I referreto the {1x , they deny.to an» 
{werto this queſtion. 


3. Queſt, | This anſwer is generall and dangerous withall, 


law for it, they ought to;declare the law againſt ir, 
the right uſcof it here they commend , and yer 
they doe nor deſcribe. that right ulſey therefore 
they commend two things, the one the lite of a 
ſubje& to be left to Marſhall law in tire of peace, 
the other they leave it likewiſe diſcretionary 
when they deſcribe not the right uſe,their laſt re- 
ſort is to the Kings prerogactive. 

| Ihaveſaid before,that Lawyers write the King 
can doe no wrong , and ſure I am our King 
meanes nowrong,the Kings of England did never 
make uſe of their prerogative to the deſtruRion 
of the ſubje, nor to take away his life nor liber- 
tie, but by lawfull meancs. I conceive this adviſe 
ſhould become the Judges, other adviſe they find 
not in their law. Bookes ; The ſtatute of Magna 
Chara cap.29.and 5. Edw. 3, cap, g. the petition 
o, right, the, third of King Charles in full Par- 


4 _ o__ by Marſhall law. 


My 


" EFF . 


its generall, v5, they know no ordinary rule of 


amen declared » Tell chem, nay doc convince 
them, rgat no man intime of peace can bee cxe+  - 


"= a a= as iv a0 a a9 Eo. 
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My Lords, I could with the Tudges had timely 
tood in the right oppoſition to the drawing of 
cauſes proper for the Kings Courts to an aliud ex- 
amen , the improper and unlawtull examen there- 
of on paper petitions, whereby the Kings luſtice, 
and Courts were molt defrauded, whereas an ar* 
bicrement being a principall meane to compole 
differences nitag Crna neighbours, and to 
ſettleamitic berwee ne them, without expence, of 
time or money was a courſe approved by law, all 
our Bookes are full of this, 

- Je is by. confenr of parties by arbitrators in- 
differently choſen; bonds for performance there- 
of are not voyde in law,and Iudgements given up- 
on arbitrements, and ſuch bonds in our Bookes 
without queſtion or contradiCtion to the lawfull- 
neſle of an arbicrement or bond in proper Caſes, 
the principall good wrought by them , was the 
hindering of (uices, & debates at law, herfore thar 
exception fals of ir (elfe,” then Iam to conſider , 
how faran Oath in che particular is puniſhable, 
I will not (peake of an Oath exacted, or rendered, 
that is not the queſtion, the queſtion is of a vo- 


-|* luntary Oath; which the arbitrator cannot hiader, 


| -Hpeake not to the commendation of any ſuch 
Oath , nordoe I] approve of any Oath, other then. 
that 


16.Queſt. 
"I 


Anſw. 


© 


(93) 
that which is taken before a Magiſtrate, who des 
rives his authoritic from the King, the fountaine: 
of Iuitice, but onely how farre this Oath is pu- 
niſhablc by the late ſtatute, 19.Carol: fol, 10g.a pro» 
phane Oath is puniſhed by the payment of twelve 
pence,& no more, Tide ſtat,of: Mark.cap 2 3.52 Hen, 
3. Viz. wlirss de cetero poſur diſtringere liber” tenentes 


ſho & c,nec jurare faciat libere tenentes ſuos contra os 


luntarem ſuam , quia nullus facere poteſt fe precepra 
Domini. Regis , which ſtature teacheth us, that an 
exacted or compulſive Oath, js by the Kings au« 
thority , a voluntaric. Oath is aat reprehended, 
19. Ed, 4.1.4. It was not reprehended in the caſe 
of an arbitrement, this voluntaric Oath is pus« 
niſhable in the Srar-chamber, as the Iudges would 
afhrme , which I conceive tp bee againlt the laws 
Firſt, for that wee cannot learne any preſident in 
Englandtor it, It was bur lately introduced here, 
therefore the houſe of Commons is unſatisfied 
with the anſwer to this queſtion , in Boyton and 
Leonards caſe in the Star-chamber in Ireland, Boyton 
was diſmilled in a Caſe to this purpoſe about the 


yeare 1630, or 1631, 


It hath beene the late introduced courſe of the *}* 
Caitle-chamber, and Councell-table not to admit the] . 


party cenſured to the reducement of his fine, be- 


fore 


(99) 
fore hee afculedend the jaſtneſſe of the ſenz 
tence pronounced againſt him,and that for divers 
realons , Firſt, the courſe of a Court being as an- 
cient, as the Court, and ſtanding with law is Curie 
lex, as appeareth by our bookes, 2. Co.16. b. Lanes 
caſe 17,Long 5. Edw.4.t. bat it it be acourſe intro- 
duced denowo in mans memorie ; or a courle that 
is againſt law, ir cannot be ſaid to be lex Curie, for 
conſuerudo licet fit magne author itatis nunquam tamen 
Þrejudicat manifeſts weritati, 

Let us therefore examine the courſe alleadged 
here, in both choſe points,and if it be found to taile 
in cyther of them ir isto be hes 

As tothe firit , I cannothind orread any preſi- 
dent of it untill of late , and the uſage of 
few yeares cannor make it to be curſis Curte which 
ought to bee a cuſtome uſed time beyond the mes 
mory of man. 

As to theſecond, it is confeſled by the Indges, 
that they know-nolaw to warrant this courle , lee 
us ſee then whether it be againſt law , or ſtandeth 
with the law,and I conceive it is againſt law for di- 
| vers reaſons. 

__ Firſt, bythe Common-law, if ajudgement be 
' given againſt a man after a verdict oftwelve men, 
which is the chiefe and cleare proofe which the 

fs x N 2 law 


| (100) , 
law looketh npon, or upon ademurter after ſos 
lemne argument he ſhall in the one.cale have an 
attainte againſt the lury;& in the other a writ of 
crror to reverſe the judgement; but in this caſe by 
the confell;on of the jultneſle of the ſentence all 
the meancs to reverle the ſentence is taken as» 
way , and. therefore contrary to law, and reaſon, 
W hereas by the Common-law, fines ought to bee 
wodcrate ſecundum. quaniuatem delith jm reformatio- 
new 7 non in deiirutiionew , of late times, the fines 
have beene (0 high in deſtruction of the party in 
the-Caſtle-chamber, as his whole family and hims 
ſelfe, if hee did pay. the fine ſhould bee driven to 
begge,and without performance of the ſentence 
hee could not be admitted toreverſe the ſentence, 
in rc{pet of all which, howbcit. in his conſcience 
he.is not guiltic, yet to gaine his libertie, and ſave 

art of his eſtate, hee is neceſſitated toacknows 
[ed eche jultneſle of thelentence,ſo that the con- 
tcſl:on is extorted from him, and conſequently is 
againſt law. 

Third reaſon if the fine were ſecundum quantita- 
tem deliftt, as it ought to be without danger of de- 
{truction,the reducement of the fine had not been 
ſo neceſlarie: and therefore nojuſt ground for this 
confeſſion, 

Laſtly 


finem pro bomagio ſuo reſpefiuando, upon which pro- 


(ror) , 
Laſtly , the confeſſion of the party after (em 
tence doth gather blemiſh the ſentence then any 
way clearc it, for the confeſſion comming ateer the 
ſentence,which ought co be juſt in it felfe can adde 
nothing to it but draw ſuſpition upon it, and in 
that reſpe&t a confeſſion is ſtrayned,the racke uſed 
by the courſe of the Civill-law in criminall cauſes, 
to cleare the conſcience of the Indge to proceede 
to ſentence , is intollerable in our Common- 
law. 
And therefore this courſe being an innowari- 
on againſt law, & without any realonable ground, < 
the (aid Jadges ought in their ſaid anſwer to de= | 
clare ſo much, tothe end a courſe-might bee taken \ 
for aboliſhing theſame. | 
This anſwer 1 will nornow draw into queſtion, ''-wwlt; 
I could with thereſt were anſwered no worſe. + : 
What power have the Barons of the Court of 
Exchequer to rayle the reſpite of homage arbicra- 1*weſt 
rily, &Cc, — 
Vnto this they anſwer, that untill che Kings 
Tenant by Knights ſervice-in caprte hath done his 
homage , the ancient courſe of the Bxthequer hath: | 
beene,and fill js, to if ueprocefle, to diſtrayne 
the tenants ad faciendum homagium, or ad-faciendum 


cclle 


(ro?) 
ceſſethe Sheriffe returnes iſſues, and if the tenant 
doe not appeare,and compound with the K ng ro 
give a fine for reſpite of homage , then the iſlues 
arc forfeyted tothe King, Bur if the Kings te« 
nant will appeare,the Court of the Exchequer doth 
ow with him to reſpite his homage for a ſmall 

nc, 

wide s They (ay further, that it reſteth in the diſcreti- 

Henr:7-% on of the Court by the rule of the Common-law 


A. . 
kenption to lay downe a fine for reſpite of homage , accor- 


Dd ding to the yearely value of the faid lands , which 
Carle J Conceive to be very unicaſunable'.and incon- 
untill a- R 

wendsbe Yenicnt , that it ſhould [ye in the power of any to 
done n= allelle a fine for re{pite of homage, ſuch as to him 
ro bis ſhall be thought meete in diſcretion, for if ſo hee 
we7* may Taiſe the fine to fuch a ſumme,as may exceed 
the very Value of the lands, Neyther hath the 
ſzme beene theancicat courſe, foritappeares by 
ſeverall ancient Records, and by an Oxder of the 
Court of Exchequer made Termmo paſce 1607, that 
there ſhould be paycd for reſpiting of homage for 
every Towneſlyp xx. d.1r/þp, and forcyery Mans - 
nor XXXX. d. 1r1ſh , and that fuch as hold feycrall 
houſes, acres , or parcels of land, which are not 
Mannors, nor, Towne(hip ſhall pay: for everic 


hundred and tweatis Acresof Land, Meadow,and 
pe- 


| if a greater, or leſſer number of Acres, and for 


k 0 As | 
paſture, or of any of them xx.d- Ir/fþ, and no 
more, and according to that rate , and proportion 


every houſe wichout ground iiij. d, 1r:ſþ , and of rhis aps 
Cortages , or Farme houſes which bee upon the fun? 
Lands, no fine to bee payed for them (olely Records, 
alone. & Hen. y, 

And I conceive where a man holdeth ſeveral} 95 19, 
parcels of-land of the King by leverall homages, Kemem- 
that in ſuch calc he is topay but for one reſpite of ogice in 
homage _ and no more, forthat aman is to _— 
doe homage bur once, and conſequently to pay & tealty, 
for one reſpice of. homage onely, —_ 

The late courſe in the Exchequer here hath been 
contrary , whereas in their anſwer they goc in the 
Exchequer, according tothe ſtatute of primo Jacob 
cap. 26. in England , under their favour they goe 
cleare contrary, for that ſtatute was made in con- 
firmation, and purſuance of former Orders in the 
Exchequer: Whereas the Barons here-goe direQly 
contrary to the ancient courſe and Order of the 
Exchequer in this kingdome , mort of this in my 
reaſon or ground for this queſtion. Sol conclude 
theiranſwer to this is ſhort, 

My Lords , the queſtion contaynestwo points, '-w* 
Firlt , whether rY lubje of this ig bes is 2 
Cce 
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ccnſurable for to repayre into England, to appeale 
to his Majelty for redrelle of injuries, or tor his 
lawfull occaſions ; Secondly why, what condition 
of perſons, and by what law? 

T he firtt part of the ludges their anſwer is po« 
fitive and full, viz. They know no law or ſtatute 
forſuch cenſure ( nor I neyther) and conld wiſh 
they had ſtaycd there. In the ſecond part of their 
anſwer, they.come with an sf, v1; unleſſe they be 
prohibited by his Majeſtics writ, proclamation,or 
command, and make mention of the ſtatute of 
5- Rich 2.cap 2, in England, and 25. Henr. 6. cap.2, 
in Ireland, 1 will onely ſpeake tothe ſecond part 
of this anſwer. 

My Lords , the houſe of Commons in the diſ. 
cuſſion of this point tooke two things into conli- 
deration, Firſt what the Common-law was in ſuch 
caſes; Secondly, what alteration was made of the 
Common-law by the ſtatute of 5, Kicb,2, cap,2.in 
Enzland, and'z5. Henr. 6. cap, 2.1n Treland,, as to 
the ſubjedts of 'Ireland, As for the firſt the Regifter 
hath-a writframed in the point, viz, the writ De 

ſecuriate ingenienda quod ſe non dirvertat ad partes 
extras ſme licentia Domini Regis, Fits, Natur.br fol 85 


the words of this writ cleares the Common-law .. .Þ. 


inthe point,it begins with a daruye eſt nobis mntelgh 
— : ' Ti, 


| 


(105) | 

c.The King being informed that ſuch perſon or 
perſons in Particular doc intend to goe , whether 
ad partes exteras, viz. toraigne Countries, to what 
purpoſe, to proſecute matcers to the prejudice of 
the King & hisCrowne, the Kinginluch a cafe by 
his writ , warrant, or Command under the great 
Seale, privie Scale, privy Signetor by proclamarti- 
on , may = 02 any ſubject not to depart the 
kingdome without the Kings licence ; this writ is 
worthy to be obſerved , for the cauſes afortfaid 
therein expreſled, the writ extendeth only to par- 
ticular perſon or perſons, & not to all theſubjects 
of the kingdome , no man can athrme that Eng- 
land is pars extera as to us, Ireland is annexed to the 
Crowne of England, and governed by the lawes 

of England : our queſtion (er forth the cauſe, wiz, 

to appcale to the King for Juſtice, or to goe to 

England, for other lawtull cauſes, whereas the ſaid * 
writ inzends practiſes with foraigne Princes to the 
prejudice of the King and his Crowne; At the 
Common-law , if aſubje& in contempt of this 

Command went ad partes exteras , his Lands , and 

| goods ought to be ſeized, 2.T 3. Philip. & Mary 

Ny. 128, 6. and yet if the ſubjeR weneto the parts 
- beyond the Seas before any ſuch (peciall inhibiti- 
on, this was not puniſhable before the ſtature of 
O 5, Rich. 
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5. Rich+.cap.2. as appeares, 12. & 19, Flizab, Dy; 
296, 4, So that before the inhibition, the law was 
indifferent, now the queſtion isat Common-lay, 
whether the ſubje&tof Ireland having no Office, 
cat be- hindered to appealc or goc to the King for 
Juſtice : 'The King 1s the fountaine of Juſtice,and 
as his power is great to command , fo the Scepter 
cf his Juſtice 18 as great, nay theScapter hath the 
priority,it any be,forat his Coronation,his Sce 
ter ison his right fide, & his Sword on his left ſide 
ro his Tuſtice he 1s ſworne , therefore if any weir, 
Comtwandement or proclamation bee obtayned 
from him, or pvbliſhed contrary to his Juſtice, it 
1snot the a of the King, butthe att of him thar 
miſinformed him;then will I adde the other werds 
of the queſtion, viz, orother his lawfull occaſis 
ons, as I'(aid before in - the cafe of a writ of error 
in the Kings Bench of England, or in the Parlia» 
ment of England, which are remedies given by the 
law, therefore the Common-law doth not hinder 
any man to proſecute thoſe remedics which are gi- 
ven to everic ſubje& by rhe ſame. «A (crre facts 
may be brought by the King in England torepeale .. 
a patent under the great Seale of Irelandof lands 
1m Ireland , 20. Benr.6. fol. a, . 

An exchange of lands in Fngland for lands in 
Ireland 
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Ireland.is a govd exchange in law, 8.4/7. placit.2 7. 
10. Edy.z. fol.4:,tempor, Edw.1. Fitz voucher 279, 
W hat law therefore can prohibit any ſaubje& for 
foattend this ſcire facias in England, or to make ule 
vf his freehold got by exchange. 

The law being thus, then it was conſidered , 
ahat alteration was wrought by one branch of 
the ſtature of 5 Rich.2.cap.z.by which the.paſlage 
is ſtopped out of the kingdome ( Lords, notable 
Marchants , and the Kings fouldicrs excepted ) I 
conceivethis ſtatute doth not include Jrel/and, 1 
never heard any 1riſhman queſtioned upon this 
ſtatute for going into England, nor any Engliſhman 
for comming into 1re/and untill the late procla- 
mation by the ſtatue 34, Edw: 3.5.18. in England, 
all perſons which have their hericage or polleſſi- 
ons in Ireland, may come with their beaſts,corne, 
&c.toand fro, paying the Kingsdues. The {ta- 
eateof 5.Kxh. 2, did never intend by. implication 
to avoyde the ſaid exprefſe Ratute of Edw. 5. be- 
eweene the-Kings two kingdomes, being governed 
by one law, & in cffe&trhe{ame people; rhe words 
ot the ature of 5,Rich,2.are oblervable,the prin- 
cipall (cope of jt isagain(t the exportation of Bul- 
{0s , itvehic lateb patr thereis aclauſe for licences 
to be had in particular Portes, by which I con- 
Q 2 ccve 
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ceive' that the Cuſtomers. 'of thoſe Portes may 
grant a ler paſlc'ia ſuch Caſes. 

It is therefore to be conſidered , whether that 
| branch of the ſaid ſtatute of «, Rich 2, WaS1CCCl- 
ved in Ireland, I rhinke it is cleare it was not, for 
by the ſtatute 10. Heny.z, cap.22, inlJreland,all the 

encrall ſtatutes of England were reccived in Ire- 
land with this qualification, 01x, ſuch as were for 
the Common and publicke weale, &c, And ſure- 
ly it cannot be for the weale of this kingdome, 
that the ſubjects here be ſtayed from obrayning 
of Juſtice, or following other lawfull cauſes in 
England. 

The ſtatuteof 25, Henr,s, cap.2, in Ireland, ex- 
caſeth abſentes by the Kings command, and im- 
poſeth no other penaltic; ſo that upon the whole 
matter , this queſtion is not anſwered. 

For ſo much as they doe anſwer of this que- 
ſion, che. anſwer is good, for there is no doubt to 
be made but Deanerzes are ſome donative, ſome 
ele&tive, and fome may be preſcntative according 
to the reſpective foundations, | 

] will only ſpeake of a Deane de fatto, if a Deane 
bee made a Bhop and hath a diſpenſation Deca- 
natus dighttatem in commenda in the retmere , the 
confirmation of ſuch a Deane is good in law. This 
was 
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was the caſe of Evans = eAcotigh in the Kings 
Bench in England Ter, 3, Caroli, where Dofior © ,, 
T hornboyw Deane of Yorke was made Biſhop of Lim- 
wericke with a diſpenſation to hold in the retmere 

| after his patent,and before conſecration it was ad- 
judged his confirmation was good; and yetif a 
Deane be made a Biſhop in any part of the world, 

thisis a Ceſton, Co. 5. 102. 4, VYindſors caſe, Davis 
Rep.42.43.Oc, The Deane of Fernes his caſe, 18,,,,,__ 


Elizab. Dy.346.the confirmation of a meexe Lai- & z.Pbil. 
<1 being Deane is good, though he be after depri- 14h 
ved , 10. Els. Dy. 273.12. 15, Elgab. Dy.293. 
although the Deane be after deprived by ſentence 
declaratoric, yet his precedent confirrnations arc 
good, 
So 1 conceive that a Deane, who hath /tallum in 
Choro & vocem in Capitulo during all the time of 
his life, and never queſtioned , and uſually con- 
firmed all Leaſes without interruption is good; 
And toqueſtion all ſuch ats, 40; 50. 100. yeares 
after,is without preſidenteſpecially in Iretand,un- 
till of late yeares, and in this kingdome few or no 
foundations of B:ſhopricks or Deaneries can bee 
found upon any Record, therefore ] conceive the 
Judges ought to an{wer this part of the que- 
on. 


My 


(rt) 
My Lords, 1 know you cannot forget the 


15-Anſw, grounds] layd before for this queſtion , nor the 


timenor the occaſion of the iſſuing of Quo war- 
rantoes,nor what was done thereupon in theCourt 
of Exchequer. 
| Nowremaynethto conſider of the anſwer to 
this poſttive queſtion , the anſwer is too general, 
Viz- the Parhament is concetned therein, and fb 
arc two other Courts of Juſtice , and likewiſe the 
K ings prerogative 1s intercſted the rein,wherefore 
they cannot anſwertill the matter come in debate 
-and be argued before chem, 

The conhderation of the Court of Parlia- 
ment will mach conduce to the clearing of this 
queſtion, Co. preface to the fourth Reporrte, the ex- 

ofition of Lawes ordinarily belongeth to the 
' Judges, but ( im maxrmis difficillmſg, cauſes ad ſupre- 
mum Parliament” Indicium } Cooke preface tothe ninth 
Report,deſcribes thatſupreame Court in this man- 
ner(/i vernſtatem ſpeftes eſt antiquſiima, fi digmtatem, 
eit honoratiſtma , fi jariſdiftionem , et capaciſma) of 
this enough, the learning is too maniteſt, that 1t is 
the Snpreame Court, nay the primitive of all 
other Conrrs; to that Court belongs the making, 
altcring or regulating ef -Jawes and the corretion 
of all Courts and miniſters. Looke upon the 
members 


(mn 


members of it, firſt the King is the head , who is Co. latt 


never {o great nor (o ſtrong, as in Parliament 


where he fits inſconced with the hearts of bis peo- 


ple;rhe ſecond arc all the Lords Spirituall & T'em- 


rall;the chird che knights, Citizens &Burgelles, 
Feel CET the whole Common- 
wealth. Looke upon the cauſes for which they are 


"called (Circa ardua & urgentia negotta Regm) looke 


apen the priviledges of it,it any member or mem- 


' bers ſervant thereof bee queſtioned, or any thing 


ordered againit him, in any other Court fittin 


the Parliament, or within forty dayes before or Star.Hib. 
after, all the proceedings are voyde by the lawes cap. x. 


and ſtatutes of this Realme, The not clearing of 
this queſtion is againſt the Kings prerogative, 
which is never in greater ſplendor or Majeſtic 
then in Parliament, and againit the whole Com- 
mon-wealth therein concerned as aforcſaid , the 
King hath foure Councels,the firlt is commune con- 
cum , which is this Councell , ſccondly Magnum 
Concilium , which is the Councell of his Lords; 
thirdly che privic Councell for matters of cſtare; 
fourthly the Iudges of his law, Co, m{titur. 110.4. 
Then by what lawor uſe can the infcriour of 
thele foure Councels queſtion the firſt Supreame 
and mother Counccll, I know not,the ſtate of the 
queſtion 
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acſtion conſidered, which is of Burroughs, who 
anciently and recently ſent to the Parliament, by 
the ſame law, that one member may bee queſtio- 
ned, forty cight members may bee queſtioned as 
was done in our cale in one day,fix ſuch dayes may 
take away the whole houſe of Commons,and con- 
ſequently Parliaments, eſpecially as this caſe was, 
for upon the returne of the firit ſummons foure 
and iwwenty Corporations were ſeized, the learn» 
ing therefore is new, that it ſhould reſt in the dif- 
cretion of the Sheriftes, who might make unfaith- 
full returnes, and of three Barons in the Exche« 
quer, who have no infallibilitie, ro overthrow 
Parliaments, the beſt Conſtitutions in the world, 
Search hath beene made in the two bookes of En+ 
tries , in old Natura brervium , and in all the yeare 
bookes that are printed,there isnot one prelident 
that in anytime ever ſo badde, ſuch 4 Quo-warran- 
to was bronght in, Co. entries 527. 4 4 Quo-war- 
_ ranto was brought againſt Chriſtopher Helden , and 

others to ſhew caule, why they clavmed (ſuch a 
Borrough , &c, which 1s nothing to our purpoſe, 
the quo-warrantoes in the queſtion,and thoſe which 
were in th: Exchequer, did admit them Bor- 
roughs ,and yet required them to ſhewcauſe why 


they ſent Burgeſles ro the Parliament, this is oppo- 
| | funm 


of FF. (143 | - | 
fiewn in objeFFo , 40 admit them Burpe#s, and 0 
queſtion their power to ſend Burgeſſes, which 
were formerly , both ancicntly and recently fo ad- 
mitted in Parliament, Matter Littleton , the firſt 
booke we reade cleares this queſtion , ſettione 164. 
There arc ancient Townes called Borroughs, the 
moſt ancient Townes of England ,all Cities were 
Borroughs in the beginning, and from them 
come Burgeſſes to the Parliament, ſo that incftet 
if an ancicnt Borrough, ergo, they (ent Burgeſles 
to the Parliament; all theſe ancicnt Townes in 
England, did remayne of Record in the Exche- 
quer,40.4ſſ. plac.27, In Ireland they doe remayne 
of Record inthe Parliament Rolles, the tryall of 
them is by the Record it ſclfe , and not otherwiſe; 
If a Towne ſend Burgeſſes once or twice , it is Ti- 
tle enough to ſend ever after , 11, Henr. 4.2. Soif 
a Peere called once by writ , andonce fitting as a 
Peexe , Co, imſtirur, fol. g, b, hee is a Baron ever * 
after” 

In the foure ordinary Courts they have privi- 
ledge for the meanclt of their members , or ſer- 
Vants., why not the Parliament. It was the cu- 
' Romeof the ancient grave Tudges to conſult with 
prom in cauſes of difhculrice & weight,a par- 


ment was then to be at hand, they did not ſtay 
P ro 
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to adviſe with them in a point which concerned 
the parliament, ſonecrely and which was of the 
greateſt weight of any caulc chat ever was agitated 
in the kingdome: In our books, & all the entries ir 
3s true and cleare, that Quo-warramoes are brought 
andought to bee brought againſt ſach as clayme 
priviledges , Franchiſes , Royalties , or the like 
flowers of the Crowne:but to queſtion Burgeſles 
in this nature 1s to queſtion the Kings preroga» 
tive in an high degree ;priviledges take fromhe 
King, parliaments adde,and give nnto him great- 
neſle and profit, in parliaments he fits eſſenraally, 
in other Courts not altogetherſo, but by repre- 
ſenration, what greater diſlervice could bee " an 
the King , then to overthrow parliaments, how 
ſhall Subſidies bee granted , or the kingdome de+ 
fended, how ſhall ardua Regmi be conſidered ? Oh 
the Barons of the Exchequer , I wor will falve all 
theſe doubes. | 
I may nor forget My Lords, how the lawof the 
land, &the whole Common-wealth is herein con- 
cerned, and upon that I will offer a Caſe or wo, 
If a ſtatute be made whercin the private intereſt 
of a ſabje&, or the generall intereſt of the Com» * 
mon-wealth be enaCted, the King by his Letters- 
patents cannot diſpence with this ſtatute, Co.8.29., 
as Princes 
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4, Princes caſe, thoagh they be with 4 non obſlaure, co 4.14 
nor make any grant, Non obſlawe of the Com 52z00ns 
mon-law, therefore I conclude this queſtion. 

Fitlt ,,that it is againſt the Kings prerogative, 
to iſſue ſuch 4 Quo-warranto , as is here ſtared, Se- 
condly it is againſt the Common-yealth , as de» 
ſtructive of parhiaments, and conſequently of go- 
vernment. Thirdly this is no priviledge bur a (er- 
vice done to the King & whole Common-wealth, 
which cannot receive ſo much asa debate butin 
parliament. Fourthly all the pray in the 
Excheqver, couching this parliament were Coram 
non judice, as was already votcd in both houſes, as 
for the puniſhment , we come not to urge your 
Lord(hips to puniſh other then with reference to 
that which I aid before , viz, the Oath, 

Theſe two queſtions have ſo neere a relation, 15 welt 
the one to the other meeting in the Center of the —_ 
Caſtle-chamber , that | will ſpeake to them at once **5%* 
or as to one quetſtion, 

My Lords, it that golden meane,and mediocri- 
tie which regulated the power of that great Court 
in-former times had not beene of late converted 
and (trayned unto that excefſe wee aw,thele que- 
fhons had never becne ſtirred , but many things 


being extended to their urtermoſt Spheare, or 1 
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feare beyond the ſame enforce mee , although un 
willingly and ſlowly, to looke upon our lawes and 
juſt rights. 

The anſwer to the fixteenth , wiz, whether Ju- 
rors giving their verdicts according to their con» 
ſcience , may be puniſhed in the Caſtle-chamber by 
fines exceſlive, mutillation of members, &c. 

I finde in my Lord Barcklayes caſe, placit, Com. 
231. from the beginning,the uſuall cryall at Com- 
mon-law was devided betweene the Judges and 
ehe Jurors, matters of fa&t were and are tryable 
by the Jurors , and matters in law by the Iudges, 
dhe antiquitic of this tryall appeares,Glan,fol. 100, 
b. in Henr. the ſecondstime, Bratton 174. Briton, fol. 
150. a, Forteſcue, de laudibus legum «Angle, fol 54. 
55- So much being cleared they being , Jurari ad 
drcendum Toeritatem, are Indpes of the tact, Co. g. 
17 4. Dowmans caſe, 15.Uc, Strata Marcellas caſe, 
and infinite other authoritics , they are ſo farre 
Judges of the fact , that although the partes bee 
cſtopped to averre the truth , yet theſe Iudges of 
'the fact ſhallnot be ſo eſtopped , becaule they are 
upon their Oath,C0.2.4.b.Goddards caſe, Co.4.53. 
a. Rayw-hmscaſe,1,Henr.4.6.4. Gc.T hey arclofar 
Judges of the-fa&t , that they are not to leave any 
part of the truth of the evidence tothe Court, 
C0. 10s 
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C011$6.b. Chauncellor of Oxfords caſe,nay they miy 
finde relcaſes and other things of their bs 
not given incvidence,. 8, af, plac, 3. Co. 10.95; b, 
Dottor Leyfields caſe, what is done by tudges; ſhall 
not bee tryed by Jurors', Co 9. Strata Marcellas 
caſe 50. Ergo e conrverſo ; but if any doubt in law 
arifeth upon the evidence, there is a proper re- 
medic by bill of exceptiorby the ſtature of 
2. cap..30. which-Co.g Dowmans caſe, fol.13.4. fait 
to be in affirmance of the ancient. Common-law, 
as to this point of law, the Iudges of the law are 
Judges of the validitic of the evidence, bur under 
fayour notof the truth of the fa&t, as it is ſet forth 
in the anſwer ; if the Indges of the law doe erre in 
matter of law, the party grieved hath his remediec 
by writ of crror , but hee is nor puniſhable if pra- 
iſe or mildemeanor doc nut appeare, 2. Rich. 3; 
fol Fa rw. Fitg Natur br 243. .27:4f,18.4 Heres! 
an 
of the fact, if they goe according to their con- 
ſcience as our queſtion is ſtated,if the Jury in this 
caſe goe-contrary to their evidence, the Comm.on- 
law gives afull remedyby attainte, wherein the 
judgement is n oft heavic if the Jurors have done 
amiſle as I (aid before to another queſtion , yetin 
this action the law gives credit to the —_— 
OIC 


other bookes by the ſame reaſon the Indges + -, 
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fore it be falſified, for if a jadgement be given np- 
on this verdict and after an attainte is brought, 
no ſuper ſedess can bee in this writ to hinder the 
partic who recovered from his execution, 5.Henr. 
7. 22, b. 33. Henr. 6.'24, otherwiſe in awrit of 
error, 

Your Lordfhips therefore may (ce what faith 
is. given to verdicts at Commen-law, 1 obſerve 
the norable calc of 7, Henr., 4 41 b.where Gaſcorgne 
anſwereth the King that would give judgement 
contrary to his privatc knowledge. 

As forthe next part of theſe two queſtions , it 
was the late height of puniſhments, and the draw- 
ing of more cauſes to that Court, thenin former 
times , moved this debate , cut of the ſtature of 
3 Henr,7. cap.1, concerning this Court. 1 make 
theſe obſervations , firſt, that the Iudges of that 
Court according .their diſcretion may examen 
verba great offences, ſecondly , that they may puniſh 
Natu according to the demerits of delinquents after 

the forme of the fatute thereof made, thirdly, in 
like manner 8&torme as they ſhould or -ovght to 
be puniſhed if they were-conviet by the due order 
of the Common-law Forthe fir, whar diſcretion 
this is, we finde1n our/books, Co. 5 fol. 100. Rookes 
caſe, ditcrerion 35 to proceede within the —_ 
® 
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of law ad reafon , at Common-law a Man in a 
Leecte is fined but in ten groats for a light blond- 
ſhed; in the Caiile-chamber a Noble-man for an 
offer of aſwitch to a perſon inferior to him, upon 
provocation perhaps given , .was fined in fopre 
«thouſand pound, commirred to long impriſon- Lo-Vite 
ment, and low acknowledgements were impoſed ri.. 
on him. For the (ccond and third obſervations,it 
menof quality and ranke were pillored, papered, 
fligmatized , and fined to their deſtrution, in 
ns; where if they had beence convicted by due 
order of law,they could not be fo puniſhed by any 
law or ſtatute ,1 humbly offer co your Lordihips 
{ad and grave confideration, 

And whether theſe. courſes be warranted by the 
ſaid ſtatute of - 3, Her, 7. cap. 1, or by any 0+ 
ther law or ſtatute of force in this Realme , and 
if all Jurors bee brought to the Caſtle-chamber , 
what ſhall become of chat great and noble try- 
all , by-which all che matters. of our law regu- 
larly are tryable; And fo I conclude that the an- 
lwers to thele two queſtions are not {atisfato- 
ric, . 
Whether in the Cenſures in the Caſtle-chamber, | 5m 
regard be to be had to the words of the great Char- 
ter, DIR, ſal-po contenemento , Wc. DE 


1 
| 


I con- 


TIDE C0 
© --Þronceivethat in the Cenſures in the Caſtle 
chamber , regard is to bee had to the words of the 
great Charter , vg. Salvo contenemento , ©c al- 
though in the great Charter, and in the ſtatute of 
FVeltmmit, 1, cap.6. amerctamentum and miſericor data 
_ areexpreſled and not*fines or redewprio , becauſe 
afhne and an amerciament are in the old yeare 
bookes uſcd-promilcuouſly as Synonma,. for one 
and the ſame thing,and therefore 18 10. Ed, 3. 
fol. 9. @ 10, The lurors of the «Abbot of Ramſeis 
Leere, being (worne,and refuſing to preſent the ar- 
ticles of the Leete, were arnereed and there it is 
.relolved, becauſcall did refuſe to preſent, all ſhall 
be amerced, bur when the ſame ſhalbe.impoſed or 
afteared , (hall bee impoſed (everally upon each 
-of them ſecundum quantitatem deli ſalvocontene- 
menroJuo, yetthe ſumme there impoſed was reve- 
raafine, and not an amerciament as an ametrcia- 
ment is-now taken, and here with agrees, 4. Elig. 
.Dy.211., in theſe wards (if the Jurors of a Leere 
.refuſe to preſent the attticles:;of the Leete ,accor- 
ding .to jtheis Oatb, the: Steward ſhall aſleſle a 
hne upon every of them) and Godfrtes caſe, 17, 
Rept”, fol, 42. b,43. 4. | 
- .,, Secondly if by intendment of law, as the law 
was conceived atthe time of the making of the 
N09 | ſtatutes 


Af 
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Natutes of Magna Charta and Y Feitm,n, fines and 
amerciaments had not beene or taken to be Syno+ 
nyma, the feazors of thoſe ats would not have (o 
carcfully provided remedy in caſe of amercia- 
ments, which were alwayes moderate,and where- 
in 4 moderata miſericordia did lie for all men,abenu- 
meratione partium , oz, Comites & Barones non a+ 
mercientur & miles & liber homo amercientur 
Salvo contenemento ſuo , mercator ſalrva merchandiza 
ſua, Villanus ſalroo VV ainagio , Clericus ſal-vo Laico, 
Feoudo , Wc. and have thought of no redreſle or 
moderation of fines , which are more grievous, 
and of late times inhnitely ſwolne aboye amer- 
ciaments, for in 19. Edw.4. fol. g. and 21. Edw.4, 
fol. 77. the amerciament of an Earle Baron, &c, 
is but five pounds,and of a Duke ten pounds,yet 
a Barons ancient fee or livelyhood confiſteth of 
foure hundred marks land per annum, an Earles of 
foure hundred pounds, a Dakes of eight hundred 
nds per anmum. 

Thirdly , amerciaments impoſed upon thoſe 
that have the adminiftrationof luſtice or executis 
. of the Kings writs, for their Commiſſion or Omil- 
ſion, contrary to their dutie are our of the letter 


; of MagnaCharta, are indeede fines and to bee im- 


poſed and taxed by the Iudges, yet are they called 
2 


muſe- 


——— £ 


_ (ma) as 
miſericordis, becauſe great moderation and mercy 
muſt be uſed in taxing of them , Griſleyes caſe, 8, 
Rep. fol. 48.4. b. 

Fourthly , in caſe fines bee not within theſe 
words of Magna Charta., amercietur ſal-vocontene- 
mento, Cc, yet ought they by law to be reaſonable 
and not exceſſive, for.cvery excelle is againſt law, 
exceſſus in re qualiber , jure reprobatur communt, as eX- 
cellivediſtreſle is prohibited by theCommon-law 
41. Edw.3.fol.26. Soiscxceſſive and outragious 
ayde,as appearcs by the Ratute of -/ Veſim, 1, cap, 
35. and by Glanw, {.o-fol.z0. an aflizelics for often 
. diſtrayning becauſe it is excellive , and therefore 

ainſt law an exceſſive fine, at the will of the 
Lord is an oppreſſion of the people, 14. Henr,g. 
fol. g.1f tenant in Dower haye rich Tillams or. tes 
nants ar'will and ſhee by excellive taxes or fines 
wake.cthem mendicants , it is walte in.the eye of the 
law, 16. Henr.z, Fitz, waſte 135. Regiiter Judicial, 
fol.25. If the fines of Coppy-holders be uncertaine, 
the Lord of the Mannor , cannot exact unreaſon*« 
able and exceſſive fines, & the unreaſonableneſle 
of the fines ſhall bee determined by the Judges 
having reſpe&t to the value of the Coppy-hold, 4, 
Rep. fol. 27. b. The King before the making of 
Magna Charta had rationabile reliuum of noblemen ' 


and 


(123) | 
and it was not reduced to any certaintic, yetonght 
itto have bcene reaſonable and not excellive, Co. 
enilitur, g3.0. 

 Theyſaythatin a legall conſtruQion, the ſta- 
ente of MagnaCharta,in which the words ſalvocon- 
tenemento are mentioned,is onely tobe underſtood 
of amerciaments and not of fines, yet where great 
fines are impoſed i terrorem , upon the reduce- 
ments of them , regard is-to bee had tothe ability 
of the perſons, - 

Now whereas they alleage that upon the redu- 
cements of fines, regards to bee "= 6 the eſtate 
of perſons, I humbly conceive that makes but lit- 
tle , cyther forthe caſe or ſecuritic of the ſubjeR, 
orthe providence or wiſedomeof the law,for thar 
ſuch reducements are not grounded upon any 
rule of law, but reſt meerely in the Kings grace 
and bountie,which it the Prince ſhould withdraw, 
and leave the ſubje& to the law, in what caſe he is 
in, 1 lcave it to your Lordſhips, If there bee no 
rule in this caſe , itmay reſt in the arbitraric will 
of fourc or hve perſons in that Court to deſtroy 
any man, & in their will to reduce as they pleale, 
bur never to reduce before confeſſion of the (en- 
tence which is deſtructive, wherein perhaps there- 
isn0 infallibilitie, Magna Charta, cap, 29, Nullua 
7 "Win - biber 


(114) Fo” als 
liber homo aliquo modo dejlruatur , Ge, and (oI con- 
clude as tothis anſwer. 
onet, Thisanſwer as it is here is ſufficient, yet con- 
29.Anlw: trary to their anſwer; to the firſt queſtion upon 
the ſame point, and ſo contrary , that both are in- 
compatible. 
a. oet, My Lords, I am come tothelifc of man , after 
2» Anlw- thatGod concluded the worke of the whole world 
a4 laying to ever particular & erant valde bona , to 
Gen-P: make the ye | compleat creat hominem ad mas 
| ginem & familitudinem ſuam, Ariſtotle in his treatiſe 
de natura animalnm laich that umm oivens eilmags 
dignum; which is man,that creature which alone is 
more perfect and noble then all the world beſides, 
The Common-law of the land hath three dar» 
lings, life, libertic, and dower, the former recited 
ſtacutes give R—_ to three things, to life, 
eſtate, and libertie , thelife of man is the cldeſt 
Child admitted to the fayour of the law, and the 
firſt and chiefe within the proteRionof thele ſta- 
tutes,the other twoare but miniſters and ſervants 
unto it, the tryall of this life by the law and ſta- 
tures aforeſaid isregularly judictum parmm,to mul- 
tiply caſes upon (o plaine a learning, were bat paſle 
time, or waſt time, your Lordſhips have other 
bulineſſe of weight and conſequence : the ___ 
| whic 
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which taketh away this life with infamy, which 
corrupts the bloud of him and his poſterity , de- 
feates the wife and innocent Children of their 
fame and (ſubſtance, ſurely ought to be clearc and 
convincing proofe, 

The calc of an approver is the onely caſe wee 
findein our law, where a perſon infamous may ac- 
cuſe another for his life , this accuſation 'cannor 
take away the life of any man, otherwiſe then by 
a legall tryall,vix, by atryall of lurors,who oughe 
to have other good proote before they finde a fub- 
jet guilty, or by both , wherein the approyer has» 
Zards his owne life , which is ſacred unto him by 
the law. 'This approver is not received in another 
fclony , or treaſon then he himſclte is guiltie of by 
confe(ſjon,of the fact, ner for his relicte,after hee 
commits the crime confelled, Sramford pleas of the 
Crowne, fol.142, 143. for notorious rebels or male- 
factors, | finde notany booke in law to give coun« 
ecnance unto ſuch teſtimony, I fade is the fourth 
article of the Kings printed booke of inſtruRi- 
ons,that ſuch teſtimony ſhall not be preſſed when 
any man ſtands upon tryall of his life. T he ludges 
doc anſwer well to one part,/x.that ſuch teſtimo= 
ny is not convincing , but they goe further that 


the tcltimony of ſuch perſons, not condemned 
CON- 


| (126) 
Zoncurring with other proofe or apparantcirs 
enmftance may bee prefled upon the tryall of a 
 manfor hislife;the ſaid Article in the Inſtrudi- 
ons ſaith it ſhall notbe prefled at all,no law war- 
rants ſuch preſlure, 

It is quite different from the caſe of an appro- 
ver , who confeſfeth himſelfe guiltic, and who's 
limitted tothe crime whereof he is guiltic, a Re- 
bell is left ar large'to proveany crime, nay the re- 
licfe of himſelfe, 

Thereſtimony mentioned in the queſtion dif. 
fers in all things from the approver , therefore 
they cannot bee reſembled ; the concurrence of 
ſuch teftimonie with other proofes is not materi- 
all, for other /proofe will doe the deede without 
this bad concurrence ,and fo will a violent pre- 
ſumption , as if two goeſafe into a Roome , one 
of them is found ſtabbed to deaththe other ma 
ſuffer , this preſumption is inevitable the law of 
God , the lawes and ſtarnres of the Realme pro- 
te and _— the lifeof man , it were there- 
fore hard to take away by circumſtance ſuch a 
reall and noble eflence. This concurrence marrs 
theevidence , it helps it not, If one gives falſe te- 
ſtimonic once by the ancient law , his ecftimonic 
Ihall never be received apgaine, Leges Canurt Regs, 
0 Lamb, 


(127) : 
"Eamb. Saxons lawss,fol.113.p.34. much lefle where 
they are notorious ill doers , this and the reaſon f 
and ground of this queſtion already opened, will Ml 
L hope give your Lordſhips ſatisfaction. | i 
For this queſtion , 1 will Rate it without any 3" Wet) 
tennre reſerved by expreſſe words as the queſtion ſ | 
is put, whether the reſervation. of rent, or An- bl 
nuall ſumme will rayſe this ro bee atenare i c4- 
pite;1 conceive it will not for fundricrcaſons, 
Firlt from the beginning there have beene Fayres 
and Markets, and no preſident, booke-caſe, or 
Record, to warrant the.new opinion in this Caſe 
before Trmitie terme 1639. in the Court of wards, 
Secondly the praQtiſe of that Court was alwayes 
before to the contrary in the lame ,and the like 
Caſes. Thirdly ,-itis athing as.the. queſtion is 
of new creation , and never inefe before, for this 
ſee the Bookes of 3. Henr. 7. 4. 12. Henr.7, 19. 15; 
E.4.14.46.E.3.12, 21 Henr, 6.1, Stamford preroga- 
tive 8. T L | 
Therefore *there is no neceſſitic of a tennre 48 Edw? 
thereof ; upon the Conqueſt it was neceſſaric that ji. 5. 7.8; 
all lands ſhould be held by ſome tenure for the dee B*+7+ 
fence of the kingdome. Co. 6 
| 1, The ſtatute of Quia emprores terrarum,Tc, — 
frerogativa Regis ſpeake of Feoffator , Feoffatores, 
| gt Tn 
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We. therefore a tenure I meane thistacite or im- 

Plycd tenure was originally onely intended of 
and, 

2. The King may reſerve atenure in all 
things'not mainerable by expreſle reſervation or 
Covenant,44.Edw.3. 45. Fitz. natur. breovuum,2 62. 
&c bat that is not our Caſe, 

3, Heere it is I&fr+to' conſtration of Law, 
which is 4quifimne Iniitx ; and lookes upon the 
nature of things , and therefore m Caſes that in« 
clade Land, or where land may come in licw ther- 
of, a tenure may be by itnpheation , as a meſnalry 
a reverfion expeftantupon an intayke & the like, 
10, Edw,44.4' 42, Edw 7. 7. Fits, Grants, 102, and 
divers otherbookes* / 
| 4+ Notennrecanbe implyed by reaſon of a 
rent,if che rent be not diftreynable by ſome poſli- 
bility of irs owne nature apon the thing granted, 
as appeares by 5,Henr. 7, 36. 33 Henr.6. 35.40.Ed. 
3. 44. 1.Henr, 4. 1.2.3. Fitz-ceffabit. 17, 
 $. Thediftrefle npon other land is the Kings 
mecre prerogative like the caſe of Buts Co. 6.25. 
 adiftreffe may befor'rentin other land'by Cove- 


... » Nant, 


8. This isnorent becauſe itiflueth not ont of 
y 7, It 
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7. If the Patentee here had no land, there 
rati be nodiftrefle in this caſe. © - —_—_ 

8. This is a meere priviledge,it iſſueth out 
of no lands, and participates nothing of the na- 
eure of land,all the caſes of tenures in our bookes 
arceyther of land or things arifingout of land ;or 
ſome way or other of the nature of land , or that 
' may rclultinto land, or that land by ſome poſli« 
| bilitie may reſult incoit; Therefore I humbly 
| Conceive that new opinion is not warranted by 
| law or preſident. 

Theſe My Lords, are in part the things which 
ſatisfied the houſe of Commons in all 
the matters aforcſaid, they are now 

ktt to the judgement and Juſtice 
of your Lord(hips, 
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PARLIAMENT 


' Peclarations of the Law therenpors 
' t <7 inParliamend., 


RIZH Hitber the Subjefts of this kingdome bee 
7/4), a free people , and to be governed onely by 

oe the Common-lawes of England , and (ta- 
tures of force im thus kingdome, 

The ſubjects of this his Majeſtics kingdome of 
Treland,are a free people, and to be governed one- 
ly according to the Common-law of England,and 
Statutes made & eſtabliſhed by Parliament in this 
kingdome of Ireland, and according to the lawfull 
cuſtomes uſed in theſame. 
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Tudges , and if ſo, whether under pretext of any Att of 
State , Proclamation , Writ , letrer or direction under 
$ apt Roe ary 


Queſtion pp hicher the Iudges of thus land doe take the Oath of = 
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the great or pricvie Seale or prirvie Signet or Letter or 
other Commandment from the Lord Lieutnant , Lord 
Deputy, Tuitice Tuſtices,or other chiefe Governor or Go- 
roernors of this oY may hinder,(tay,or delay 
the ſue of any ſubject , or bus Indgement or execution 
thereupon, if ſo , in what caſes , and whether if they 
doe binder, [tay or delay ſuch ſute, judgement or execu- 
2108 thereupon , what puniſhment doe they meurre for 
ther deviation and tranſgrefuon thereins.  .. .. 


That ludges ia 1reland ought totake the Oath Dedari 
of the luſticesor ludges declared and eſtabliſhed **: 


in ſeverall Parliamcacs of fprec inthis kingdome 
and the ſaid Judges or any of ghemyby colour, or 
under pretext of any act of ſtate , or proclama- 
tion or under colour, or pretext of any writ, Let- 
ecr , ar direftion under the great Seale , privie 
Seale, or privie Signet from the Kings molt Ex- 
ccllent Majeſtic, or by colour or pretext of any 
Letter or Commandement from the chiefe Go» 
vernpr or Governors of this kingdome oughtnor 
to hinder or delay the ſuite of any ſubject , or his 
judgement, or exccution thereupon and if any 
Jerters , writs, or commaunds come from his Ma- 
jc{tic or any other,or for any other cauſe tothe Ju- 
ſtices,or to otherdepured to doe the law and right 
according to the uſage of the Realme in diſtur- 
R 2 bance 


| 
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bance of the law , or of the execution of the ſame; 
_ orof rightto the parties, the Juſtices and other 
aforeſaid ought to proceed, and hold their Courts, 
'and proceſſes where the pleas and matrers bee de- 
pending before them, as if no ſuch letters, writs, 
or commaundments were come to them, ang in 
caſe any tudge , or Indges , Juſtice , or Juſtices bee 
found tn detaule therein, he or they fo found in de- 
fauls ought to incurre andundergoe due puniſh» 
ment according the law, and the former declara- 
tions and proviſions in Parliament in the caſe 
madeand of force in' tfiis kingdome; or as ſhall be 
ordered, adjadped,or declared in Parliament. And 
the Barons of the Exchequer, Iuſtices of aſlize, 
and Goale-delivery it they be found in default as 
aforclaid, it is hereby declared that they ought to 
undergoe the puniſhment aforcſaid, | 
Queſtion PV herher the Kings Majeſties pricvie Councell ey« 
* ther with the chiefe Governor , or Governors of the 
king dome , or without him or them, be a place of Itt« 
dicature , by the Common-laywes, and wherem cauſes 
berweene party, and party for debts , treſpaſſes , 
accomprs , poſſeſaon , or title of Lands, or any of 
them, and which of them may bee heard and de- 
termined , and of what Ctwill cauſes they have 
juriſaiftion , and by What law, and of what force 
: 1 


(133) 
# their order or decree , in ſuch cauſe or any of 
them? . | 
That the Councell-table of this Realme eyrher Declars- 
with the chiefe Governoror Governors is no Iu |! 
dicatoric wherein any action reall , perſonall, po- 
ular, or mixt, or any ſuite in the natare of the 
Fd ations or any of them can or ought to bee 
commenced, heard, or determined, and all procee« 
dings at the Conncell-cable , in any ſuite in the 
nature of any of the ſaid ations are voyde (eſpe- 
_—_ cauſes particularly provided for ) by ex- 
preſle acts of Parliament of force in this king» 
dome onely exempted. } 
The like of the chiefe Gorvernor above. Queſtiof 
The proceedings before the chiefe Governor, pede. 
or Governors alone in any aCtion, reall,perſonall, 9. 
popular, or mixt, or in any ſuite in the natureof 
any of the ſaid ations arc Coram non Tudice and | 
voyde, | 
VV hetber grants of Monopolies be warranted by Wy 
the lay , and of what,and in what caſes , and how and | 
Where , and by whome are the pretended tranſgreſſors 
agamit ſuch grants puniſhable? and whether by fine, 
mutillation of members , impriſonment , loſſe and for- 
feyture of goods or otherwiſe and which of them? 
All grants of Monopolics arc contrary to the Declars- 
lawes ®: 


(134) Ret ha 
lawes of this Realme, _ therefore voyde , and 
no ſubje& of theſaid Realme ought to bee fined, 
impriſoned , or otherwiſe puniſhed for exerciſing 
or uſing their Jawfull liberty of a ſubjeR, contra» 
| ry to ſuch grants. 
Queſtion Jn What caſes tbe Lord Lieutenant , Lord Deputie, 
** or other chiefe go wer nor or governors of thu king dome 
and Councel! may puniſh by fine, impriſonment, mulla« 
ron of members, pullory or orhcryuje, and whether they 
may ſentence any to ſuch , the ſame, or the like prnſh- 
ment for mfringirg the commaunds of or concerning any 
proclamation, of and concerning Monopolies, and whats 
pun ſhment doe they incurre that vote for the ſame? 
Decara- "The Lord Licutenant, Lord Deputy, or other 
99% Chictc governor or governors, and Councell of 
this Realme, or any of them, ought nor to.impris» 
ſon any of his Majcſties ſubjects , but onely in Ca- 
ſecs where the Common-lawes or ſtatutes of the 
Realme doe enable and warrant them: ſo to doe, & 
they ought not to fine , orto cenſure any ſubjeRs 
in murtillation of members, ſtanding on the pillo- 
ry, or other ſhamcfull puniſhment 1n any caſc, at 
the Councell-rable,and ao ſubjetoughtto be 1m- 
priſoned, fined,or otherwiſe puniſhed tcr intring- 
ing any commaunds, or proclamaticn for the ſup- 
pore, or countenance of Monopolics : And it 10 
any 


— —_— — 
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any caſe, atiy perſon or perſons ſhall bee commits 
ted by the commaund or warrant of the chicte go- 
vernor , orgovernors and privie Councell of this 
Realme , or any of them , that in every ſuch caſe , 
every ſuch perſonor perſons ſo commirted, reſtray- 
ned of his, or their libercie,or ſuffering impriſon- 
ment upon demaund , or motion made by his or 
their Conncell,or other imployed by him or them 
for that purpoſe unto the Inudges of the Court of 
Kings-beach, or Common-pleas, in open Court, 
ſhall without delay npon any pretence whatſoever, 
for the ordinaric fees uſually payed for the ſame 
have forthwith granted unto them, or him a writ 
or writts of Habeas Corpw,to be directed generally 

to all, and every Sheriffe, Gaoler- miniſter, officer 


* orother perſon, in whoſe cuſtody the party or 


parties ſo committed or reſtrayned (hall be, thall 
at the returne of the ſaid writ, or writs, and accor- 
ding to the commaund thereof upon due and con«= 
venient notice thereof given , unto him at the 
charge of the party or parties who requireth or 

rocureth ſuch writ or writs, and upon lecuritic 
by his or their owne Bond, or Bonds given to pay 


the charge of carrying backe the priſoner, or pri- 
ſonets , it hee or they (hall bee remanded by the 


Court, to which he or they ſhalbe brought, as in 


like 


_— — —— 


I . (1 6 ' | | 
like cauſcs hath becne uled, ſuch-charges of bring- 

* ing upand carrying backe the priſoncror priſone: 
to be alwaycsordered by the Court, if any diffe- 

. rence ſhall ariſe there * net to bring, or caule to 
be brought the body, or bodics of the (aid partic, 
or parties ſo commirrted , or reſtrayned unto & be- 
fore the Iudges, & luſtices of the laid Court from 
whence the ſame writ or writs (hall iſſue in open 
Court, & ſhall thea likewiſe certific, the erue cauſe 
of ſuch his, ortheir detayner, or impriſopmeat, & 
and thereupon the Court after ſuch returne made, 
and delivered in open Court, ſhall proceed to 
examine and determine, whether the cauſe of ſuch 
commitment, appearing upon the ſaid returne be 
juſt and legall ornot,and ſhall thereupon doe what 
to juſtice ihall appertayne, eyther by delivering, 
bayling , or remanding the priſoner, or priſoners. 
Of what force us an att of itate,or proclamation in this 


- -__ king dome to bind the [ibertte, goods, poſſeſſions,or mber i= 


tance of the Natirves thereof , whether they or any of 
them can alter theCommon law or the infrimgers of them, 
looſe their goods, chattels, or leaſes, or forfeyre the ſame 
by infringing any ſuch at of tate, proclamation or both, 
* and wbar puniſhment doe the ſyorne Tudges of the law, 
that are privy Councellors, imcurre that <vote for ſuch 


acts and execution ther eof ? 
An 
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(137) 
An at of ſtate,or proclamation in this kingdom, Declra- if 
cannot bind the libertie, inheritance, poſſeſſion , * || 
or goods of the ſubjeftsof the ſaid kingdome, nor © | 
alcer the Common-law , and the infringers of any 
ſuch act of ſtate,or proclamation oughtnotto for« + 
feyte lands, leaſes, goods, or chatels for theinfring- 

ing of any ſuch a& of ſtateor proclamation, And 

the ludges of the law who doe yote for ſuch acts of 
Rate,or proclamation are puniſhable, as breakers 

and violaters of their Oathes of Iudges, ' 

eAre the ſubjefts of this king dome, ſubject to the mar.) Weition | 

ſhalllaw,& whether any man in time of peace, no enemie | 
beg m the field, with'bamnner diſþlaid,can be ſentenced to 1 
death, if ſo,by whom,and in what cauſes ? if not, what 
punſhment doe they mcurre, that in t1me of peace execute 
marſhall lay ? 

No ſubject of this kingdome ought to bee ſen. Declara- 
tenced to death , or executed by Marſhall-lawin 
time of peace,and if any ſubjet be ſo ſeatenced,or 
executed by marſhall-law,in time of peace,the au- 
thors & aCtors of any ſuchſentence or execution, 
are puniſhable by the law of the land for their (o 
doing,as doers of their owne wrong,and contraric 
to the ſaid law of the land. 

VV hetber voluntary Oathes taken freely before arhi. Weſtion | 
trators for affirmance, or diſaffirmance of any thing, or bo 

5 for 


ay _ 

» for the true + Sib. any thing be puniſhable in the 
©" Caſtle-chamber,or any other Court, why or wher fore? 

No man ought to bee puniſhed in the Caſtle- 

chamber,orin any other Court, for raking a volun-. 

tary Oath before arbitrators for athrmance or diſ- 

affirmance of any thing,or the true performance 

of any thing in civill cauſes, nor are the arbitrators 


puniſhable. 

Queſtion pp hy and by what law,or by what rule of policie is it 
that none u admutred to reducement of fines,and other pe- 
nalty in the Caſtle-chamber or Councell-rable untill 
confeſſe the offence for which be i cenſured ; when as rs. 
era hee might bee mnocent thereof , though ſuborned 
proofes,or circumitance might induce a Cenſure ? 

By the lawesand ſtatutes of the Realme,noman 
is bound,or ought to be compelled to acknowledg 
the offence layd to his charge , or the jultneſle of 
any cenſure paſt againſt him in the Caſtle-cham- 
ber,or at the Councell-rable, nor ought to bee de- 
tayned in priſon, or abridged of his liberty, or the 
reducement of his fine,ſtayed or delayed, untill he 
doe acknowledge ſuch offence or the inſtneſle of 


ſuch inforced or wreſted c6feffion,or acknowledg- 
ment can or ought to debarre, or hinder any ſub- 
ject 


before whom ſuch voluntary oathes ſhall be craken, 


ſuch cenſare. And it is further declared that no © 
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(139) ” 
jet from his Bill of rever(all,or review of any [en- | 
rence-or decree paſt, or conceived againſt him in 

the Caſtle-chamber, or in any other Court. | 

VV bether the Iudges of the Kings-bench,or any other Queſtion 
Tudge of Gaole-deliver y, or of any other Court,and by © \ 
what law,doeor can deny the Copies of mdithments of fe- 
lony or rreaſon,to the parties accuſed contrary to the lay, 

The ludges of the Kings-bench, or lultices of p,,,,.. 
Gaole-dclivery,or the Iudges of any other Court, tiow, 
ought not to deny Copies of inditments of fe» | 
lonies, or treaſon to the partics indicted, 

VP hat power hath the Barons of the Court of Ex- Queſtic 
chequer , 10 rayſe the reſpite of homage arbitrarily ,to ** | 
whatrate they pleaſe,to what value they may rayſe it, { 
by what law they may dittingſh berweene the reſpite of 
homage upon the dirverfitie of the true value of the Fees; 
when as E [cuage us the | ame for great and ſmall Fees aud 
are proportionable by Parliament? 

The Barons of the Exchequer ought not to pecturect 
rayſe the reſpite of homage above the uluall rates tion. * 
appearing in and by the courſe and preſidents of 
that Court continued untill the yeare of our Lord 
God, 1637. and the rayling thereof ſince that time 
was arbitrary and againſt the law, and the Ba- 
rons of the Exchequer , ought not to diſtin- 
guiſh between the reſpite of homage upon any 
S 2 diverlity 


| 


| 
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s (140) 
> © -diverſicy of the true values of the knights Fees, 
_—_— VP hether 1t be cenſurable mthe ſubjetts of thus king- 
dome to reparre into England to appeale to bu Majeſty for 
redreſſe of mjuries, or for other {aWwfull occafions ; if ſo, 
why, & what condition of perſons and by what lay ? 
The ſabjeAs of this kingdome may lawfully 
repayrc into England,co appcale to his Majeſty for 
redreſle of injurics,or for other their lawful occaſi- 
ons;& for their (o doing, ought not to be punilhed 
or queſtioned upon the ltatute of 5. of K, Rich, the 
2. nor by any other law , or ſtatute of force in this 
kingdom.e ( cminent officers & miniſters of ſtate, 
Commanders & ſouldiers of his Majeſties Army, 
The ludges and miniſters of his Majeſtics Courts 
of luſtice,and of his highneſle Reyenue and cu- 
- aomes, whoſe attendance is neceſſary requilne,by 
 -© -thclawes & Ratutes of the realme only excepted,) 
dueftion IV hether Deanes or other dignitaries of Cathedrall 
1 Churches beproperly and de mero jure donatine by the 
K mg, and not kletiirve or collatrve; if ſo,wby,and by 
what law, and whether the Confirmation of a Deane de 
facto of rhe Biſhops grant be good and vallid m law,or 
no if not, by whaclaw* 

Deaneries or other Eccleſiaſtical dignitics of 
this Realme,arc not de mero jure donative, but ſome 
arc donative,and ſome eleciye,and ſome are colla- 

| tive 
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 ciently and recently ſent Burgeſſes to the Parliament to 


(141) 
tive,according to their reſpeCtive foundations, and 
the confirmation of the Biſhops grant by a Deane 
de faito having actually itallum in Choro,&@ oocem in 
Capitw[»,together with the Chapter is goodin law. 

PP hether the1[ſuing of Quo-warrantoes,out of the Q 
Kings-bench, or Exchequer againſt Borroughs, that an- * | 


. A 


ſpew cauſe why they ſent Burgeſſes to the Parliament, 

be legall ? if not what puniſhment ought to be inflicted on 

thoſe that are or hath beene the occafioners , procurers, 

and Iudges of, and in ſuch QUuo-warrantoes? | 
The iſſuing of Qu0-warranroes out of the Court Pechrs- 

of Kings-bench,Court of Exchequer,orany other 

Court againſt Boronghs,that anciently or recent- 

ly ſent Burgefles to the Parliament, to ſhew cauſe +» 

why they ſent Burgeſſes tothe Parliament, andal: | 

the proceedings therein are,coram non Tudice,illegalt -} 

and voyde,and the right of ſending Burgeſſes'to® ," | 

the Parliament is queſtionable in Parliament one» 

ly, and the occaſioners, procurers , and Indpes in 

ſuch Qu0-warrantoes and proceedings are puniſha- 

ble as in Parliament ſhall be thought conſonant to: 

law and luſtice, 

By what lay are Inrors,that give verdift according quettie 
their conſcience,and are the ſole Iudges of the fatt,cenſu- "*: 
reden the C aſtleechamber im great fines , and ſometimes 
| pillored 


8 — 


ullored with loſie of eares,U7 boared through the tongue, 
and marked ſometimes mm the forehead with a hot Iron, 
and other like infamous puniſhment? 

Jurors are the ole ludges of the matter in fact, ' 
and they ought nor for giving their verdigg epbbee 
bound over tothe Court of Caſtle-chamber , by 
the Judge or Fudges,betore whom the verdict was, 
or ſhall be given. | 
ion Hy what law are men cenſurable in the Caſtle-cham- 
* ber, with the mutillation of members, or any other brand 
of imfamy, and in whaz.caſes , and what punſL,ment in 
each caſe there # due, without reſpet of the qualttie of 
the perſon or perſons ? 

No man ought to bee cenſured in the Caſtles 
chamber , in the mutillation of members, or any 
other brand of infamy , otherwile , or in other ca- 
les then is cxpreſlely limitted by the Ratutes of 
-, *thisRealmec inluch caſes provided? 

VV hether in the cenſur es mthe C aitle-chamber , re- 
gard be tobe had,to the words of the great Charrter,viz, 
Salvo Contenemento, &c. 

In the cenſures of the Caſtle-chamber,eſpecial- 
ly regard ought to bee had to the words of the 
|  grear Charter, viz, Salvo Contenemento,Fc, 
en . VV hether of one that ſtegles a $ heepe,or commyts any 

other felony,and after flieth the courſe of Inſtice,or lieth 
in 
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( 95) HRITY "=, 
in woods or monntaines won his keeping, be a Trayter, | 
if not, whether a proclamarion can make him ſo. 

A Felon who flies the courſe of Iuſtice, & lieth Dedaus 
in woods , monnraines , or elſewhere upon his *** 1 | 
keepingis no Traytor , and a proclamation catn® » | 
not make him a Trayrtor, 

VV hether the tejtimome or evidence of Rebels, T ray- ho 

ors, protected Theerves', or other infamous per ſons bee | 
good evidence in lay, to be preſſed upon the tr yals of men 4 
for their lifes, or whether the Iudges, or Turors ought to 

be Tudge of the matter in fatt? 

The teſtimony of convicted, or proteted Re- Declaras: 
bels, Tray tors, or Fellons, isno ſufficient evi- >. 2 
dence in law upon the tryall of any perſon for his. _ | 
life, and the credit of the teſtimony of perſons AC. 
cuſed or impeached, and tior convicted of felony 
or treaſon,ouvght to be left to the Iury who areſole |; 


Iudges of the cruth , and validity of the (aid teſtis 
mony« —rY <= 

By what law are F ayres and Markets to bee beld in 
Capite, when n0 other expreſſe tenure bee mentioned , in 
his Majeſttes Letters-patents, of grantsof the ſame Fay-+ , 
resand Markets,alrhough the rent or yearely ſumme be 
reſerved thereout? 

The King grants Landstobe held in'free and —_—_ 
Common-loccage, as of a Caſtle, or Mannor by * 


Letters® 
mee” 


Ls = 
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wr S-patents, 
1 -or Fay yt | ago ker, reſerving a yearly rene 

ſummewicthoartexprefſingany tenure as to the, 
; xs che fa Fayre or Markct,is 
n Capite or otherwiſe 
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Ex' per Phil: Fern: Cleric, Parl, Com, 


FINTS. 


Faults eſcaped, 


Wot ines of cauſes reade Caſes,p.40.1. wr unorrt ay 11 
L 20. for wa e wayes, p.56-l.:7.for beſt,re $7 
__—_ Homean, ibid.l-21.for Maſter Sleyden, lay 
| Seki 4. 3- & is omitred before that p.6 3-119. the ripe, ſhick,p.54- 

14,for Primes cafe fay Princes caſe,p,s7,l, tor Strata M arclad 

_ Marcella» p. 68. yk. for here, lay there. Pr70dayfor bloy Lirr.ibi 
& Lo lay ves, p,70,l,a3,for writlay writs. p,7 2,1, fot this,the,p, 
or. p,86.for Willelmi Colley,lay Willielmus Coller. ps 
ome way pecan mg lifts. p:88.1.8, for Cod. ſay C. - B3bths, 

wat) ſt, p,90.8, fr prom promiſſum, ſay provi 

IN 


Thorn bow,ſay Thorpborow, 
"EE Ebs lay Plo. Com, ibid- Lic for ond, rai, 
IF 24,47,» is omitzed,p,133,),yltim,for reliy mum, (ay reley 
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